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1 ALLAN COLEMAN

2 THE VI DEOGRAPHER:  Good nor ni ng, 10: 22: 57
3 everyone. 10: 22: 57
4 This is the video operator 10: 22: 58
5 speaki ng, Robert G bbs, of Epiqg Court 10: 22: 59
6 Reporting, 240 West 35th Street, New York, 10: 23: 02
7 New Yor k 10001. 10: 23: 05
8 Today is July 12, 2018, and the 10: 23: 08
9 time is 10:23 a.m 10: 23: 10
10 W are at the offices of Geenberg 10: 23: 14
11 Traurig, 200 Park Avenue, New York, New 10:23: 16
12 York, New York to take the videotaped 10: 23: 19
13 deposition of M. Allan D. Coleman in the 10: 23: 24
14 matter of nultiple cases. 10: 23: 26
15 Case 1, Donal d G aham versus 10: 23: 28
16 Richard Prince, et al., case nunber 10: 23: 30
17 KV-10160- SAS. 10: 23: 33
18 Case nunber 2, Eric McNatt versus 10: 23: 39
19 Richard Prince, et al., case nunber 10: 23: 43
20 CV- 08896- SHS. 10: 23: 46
21 Both cases in the United States 10: 23: 52
22 District Court for the Southern District 10: 23: 54
23 of New York. 10: 23: 56
24 W Il counsel please introduce 10: 23: 57
25 t hensel ves for the record. 10: 23: 58
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2 MR BALLON: lan Ballon, 10: 24: 00
3 G eenberg Traurig, for Defendants 10: 24: 02
4 Ri chard Prince and Bl um & Poe. 10: 24: 03
5 MS. GOLDSTEIN: Dale Goldstein 10: 24: 06
6 from Greenberg Traurig for Defendants 10: 24: 07
7 Ri chard Prince and Bl um & Poe. 10: 24: 09
8 M5. APPLETON: Tracy Appleton 10: 24: 11
9 from Dontzin, Nagy & Fleissig on behalf 10: 24: 12
10 of Gagosian Gallery, Inc. and Laurence 10: 24. 14
11 Gagosi an. 10: 24: 16
12 MR, SEXTON: Brian Sexton, 10: 24: 17
13 general counsel for Richard Prince. 10:24: 18
14 MS. PELES: N cole Peles from 10: 24: 20
15 Cravath Swai ne & Moore, on behal f of 10: 24: 22
16 Plaintiffs. 10: 24: 23
17 THE VI DEOGRAPHER: Thank you, 10: 24: 24
18 everyone. 10: 24: 25
19 WIIl the court reporter, Stephen 10: 24: 25
20 Moore of Epiqg Court Reporting, please 10: 24: 27
21 swear the witness. 10: 24: 29
22 10: 24: 30
23 A LLAN D. COL EMAN, call ed as | 10:24:30
24 a W tness, having been first duly sworn by | 10:24:30
25 the Notary Public, was exam ned and 10: 24: 30
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2 testified as fol |l ows: 10: 24: 30
3 10: 24: 39
4 THE VI DEOGRAPHER:  You may 10: 24: 39
5 proceed, counsel. 10: 24: 40
6 10: 24: 40
7 EXAM NATI ON BY 10: 24: 40
8 VR, BALLON: 10: 24: 40
9 10: 24: 40
10 Q Good norning, sir. 10: 24: 41
11 A Good nor ni ng. 10: 24: 41
12 Q Coul d you pl ease state your nane 10: 24: 42
13 for the record. 10: 24: 43
14 A Yes, ny full nanme is Allan 10: 24: 43
15 Dougl ass Col eman, and | wite professionally as 10: 24: 45
16 A D. Col eman. 10: 24: 49
17 Q Thank you, M. Col eman. 10: 24:51
18 And where do you currently |ive? 10: 24: 52
19 A Staten Island, New York. 10: 24: 54
20 Q How ol d are you? 10: 24: 56
21 A | am 74. 10: 24: 57
22 Q Have you been deposed before? 10: 24: 58
23 A Yes, | have. 10: 24: 59
24 Q How many tines? 10: 25: 00
25 A Seven or eight. 10: 25: 04
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2 Q Ckay. Have you been deposed as 10: 25: 05
3 an expert w tness before? 10: 25: 08
4 A Yes, | have. 10: 25: 09
5 Q How many tinmes? 10: 25: 10
6 A The sane nunber. 10: 25: 12
7 Q Have you been deposed in any 10: 25: 14
8 cases where you were not a designated as a 10: 25: 15
9 potential expert? 10: 25: 18
10 A No. 10: 25: 19
11 Q So, tell nme about the seven or 10: 25: 21
12 ei ght tinmes when you previously were deposed as 10: 25: 22
13 an expert. 10: 25: 26
14 A They go back quite a ways. | 10: 25: 27
15 gave a list to counsel for the Plaintiffs. 10: 25: 28
16 One was a case involving an 10: 25: 35
17 accusation of child pornography, one was a 10: 25: 39
18 case, a federal case brought by the friends of 10: 25: 44
19 the earth and the Sierra C ub agai nst Janes 10: 25: 50
20 Watt, who was then the Secretary of the 10: 25: 56
21 Interior and the Departnent of the Interior. 10: 25: 57
22 One was a copyright case 10: 26: 04
23 I nvol vi ng a phot ographer naned Roy Schatt, 10: 26: 06
24 S-c-h-a-t-t, and a publisher whose nane | don't 10: 26: 08
25 recal | . 10: 26: 16
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1 ALLAN COLENMAN

2 There were a couple of others, | 10: 26: 21
3 don't recall the details of, but | gave the 10: 26: 22
4 specifics to counsel. 10: 26: 25
5 Q To your | awer. 10: 26: 26
6 M5. APPLETON: M. Coleman, it's 10: 26: 29
7 difficult to hear you. |If you could 10: 26: 30
8 speak up | would appreciate it. 10: 26: 32
9 MR. BALLON: Counsel, do you have | 10:26:36
10 that |ist that your client just 10: 26: 37
11 testified to? 10: 26: 38
12 M5. PELES: | have the |ist. 10: 26: 39
13 None of the cases were within the | ast 10: 26: 40
14 four years. 10: 26: 42
15 MR. BALLON: Is it possible you 10: 26: 43
16 could provide us with the list? 10: 26: 44
17 M5. PELES: |'IlIl take it under 10: 26: 45
18 advi senent . 10: 26: 47
19 MR. BALLON: If you could et us 10: 26: 47
20 know at the first break. Qbviously if 10: 26: 49
21 he doesn't recall and you have the |ist, 10: 26: 50
22 and we can't get it, it puts us at a 10: 26: 52
23 di sadvantage, and we will want to take 10: 26: 54
24 t hat up. 10: 26: 56
25 Q Were any of those cases 10: 26: 58
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1 ALLAN COLENMAN

2 copyri ght cases? 10: 26: 59
3 A Only one of them 10: 27: 00
4 Q Whi ch one was that? 10: 27: 01
5 A That was Roy Schatt versus a 10: 27: 02
6 magazi ne publisher whose nane | don't recall. 10: 27: 07
7 These were nostly in the New York District, so 10: 27: 09
8 that one | know was in New York. 10: 27: 14
9 Q Okay. 10: 27: 16
10 A That case. 10: 27: 16
11 Q Sorry? 10: 27: 17
12 A | know that one was a New York 10: 27:18
13 case. 10: 27: 20
14 Q Right. And in that case, what 10: 27: 21
15 were you retained as an expert to address? 10: 27: 25
16 A To address the issue -- the case 10: 27: 27
17 I nvol ved a fanous photograph by M. Schatt of 10:27: 31
18 Janes Dean on Tinmes Square that had been 10: 27: 35
19 reproduced wi thout his know edge or perm ssion 10: 27: 38
20 by a -- by the publisher who was the Defendant 10: 27: 43
21 i n the case. 10: 27: 46
22 Q And what was your opinion in 10: 27: 48
23 that case? 10: 27: 49
24 A | frankly don't recall. | nean, 10: 27: 50
25 | don't recall what | said, it was sonething 10: 27: 53
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2 | i ke 25 years ago. 10: 27: 56
3 Q | see. And do you recall who 10: 27. 57
4 won that case? 10: 27: 58
5 A | actually don't, no. 10: 27: 59
6 Q In the other cases, what areas 10: 28: 02
7 of expertise were you retained for, if not 10: 28: 04
8 copyright? 10: 28: 08
9 A One of the cases involved a 10: 28: 11
10 group of photographs that had been assenbl ed 10: 28: 15
11 by -- reproductions of photographs, |I shoul d 10:28: 19
12 say, that had been assenbl ed by a convicted 10: 28: 22
13 pedophil e who was on parole and the nature of 10: 28: 26
14 those photographs as published phot ographs. 10: 28: 33
15 Their place in the history of 10: 28: 38
16 phot ography, their place in contenporary 10: 28: 39
17 phot ogr aphy, et cetera, were at issue in the 10: 28: 42
18 case, as | was given to understand. 10: 28: 46
19 So | was asked to comment on 10: 28: 48
20 where one would find such photographs. Wuld 10: 28: 50
21 t hey appear in nmuseum coll ections, would they 10: 28: 52
22 appear in private collections, would they 10: 28: 55
23 appear in nonographs on phot ography, et cetera. 10: 28: 57
24 Q And who did you represent in 10: 29: 02
25 that case? 10: 29: 04
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2 A | represented the -- the 10: 29: 05
3 defense. 10: 29: 08
4 Q So the pedophil e who had been 10: 29: 08
5 accused of collecting the photos -- 10: 29: 10
6 A Yes. 10:29: 13
7 Q Who prevailed in that case? 10: 29: 13
8 A | believe that the opposite -- 10: 29: 17
9 the state. 10:29: 19
10 Q The governnent ? 10: 29: 20
11 A The governnment prevail ed. 10:29: 21
12 Q So he was convi cted? 10: 29: 22
13 A He was -- he was remanded -- he 10: 29: 23
14 had been out on parole, so he was renmanded to 10: 29: 26
15 cust ody. 10: 29: 31
16 Q | see. And what was the nane of 10: 29: 31
17 t he pedophile that you represented? 10:29: 33
18 A | do not recall. Again, | 10: 29: 35
19 gave -- this is quite a while ago, | gave this 10: 29: 37
20 information to -- 10: 29: 39
21 Q To counsel ? 10: 29: 41
22 A To counsel . 10: 29: 41
23 MR. BALLON: Again, counsel, if 10: 29: 43
24 we do could get that at the break | 10:29: 43
25 woul d certainly appreciate it. 10: 29: 45
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2 Q What about in the case involving 10: 29: 47
3 Janes Watt, what party did you represent there? 10: 29: 48
4 A | represented the governnent. 10: 29: 53
5 Q The gover nnent ? 10: 29: 54
6 A Yes. 10: 29: 54
7 Q And what were you retained as an 10: 29: 55
8 expert in? 10: 29: 56
9 A There was phot ographi ¢ evi dence 10: 29: 59
10 submtted as part of the Plaintiff's case, and 10: 30: 00
11 there were also statenents by several prom nent 10: 30: 07
12 phot ogr aphers, Ansel Adans and Joe Meyerow tz 10: 30: 11
13 I n particul ar, about photography, about photo 10: 30: 14
14 hi story, about what is considered suitable 10: 30: 18
15 subject matter for photographs, et cetera. 10: 30: 21
16 And | was asked to comment on 10: 30: 25
17 and give an opinion on those matters. 10: 30: 27
18 Q And do you recall who prevail ed 10: 30: 29
19 in that case? 10: 30: 32
20 A Actual |y the governnent 10: 30: 32
21 prevailed in that case, yes. 10: 30: 33
22 Q So you identified three cases, 10: 30: 36
23 the child porn case where you represented the 10: 30: 38
24 pedophil e, the case involving Janmes Watt, and 10: 30: 40
25 t hen the photography case. That's about three? 10: 30: 44
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2 A Ri ght . 10: 30: 47
3 Q As you sit here now, do you 10: 30: 47
4 recall the other four or five cases? 10: 30: 48
5 A Not specifically, no. 10: 30: 52
6 Q Ckay. 10: 30: 53
7 In this case, when were you 10: 31: 05
8 retai ned? 10: 31: 06
9 A About the current case? 10: 31: 09
10 Q Yes. 10:31: 10
11 A About two nont hs ago. 10:31: 11
12 Q So, around May 12t h? 10:31: 13
13 A That sounds ri ght. 10: 31: 16
14 Q Who first contacted you? 10:31: 21
15 A | believe it was Dean Masuda at 10: 31: 24
16 Cravat h, or soneone on his behal f. 10: 31: 26
17 Q kay. 10:31: 29
18 VWhat were you asked to do before 10: 31: 31
19 you were retained? 10: 31 32
20 A Before | was retained? 10: 31: 34
21 Q Yes. 10: 31: 35
22 Soneone contacted you, what did 10: 31: 36
23 t hey ask you to do? 10: 31: 38
24 A Oh, they asked ne if | would 10: 31: 39
25 | ook at the docunentation in this case and 10: 31: 41
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2 coment on it; or consider comenting on it. 10: 31: 45
3 Q Were you asked nore specifically 10: 31: 49
4 what type of comments they were | ooking for? 10:31:51
5 A No. 10: 31: 53
6 Q How | ong di d you consi der the 10: 31: 55
7 request before accepting it? 10: 31: 56
8 A Not very long, a few days. 10: 32: 00
9 Q A few days, okay. 10: 32: 01
10 Are you currently enpl oyed, 10: 32: 05
11 other than in this case? 10: 32: 06
12 A | am sel f-enployed. |[|'ve always 10: 32: 09
13 been sel f-enpl oyed. 10: 32: 10
14 Q Sel f-enpl oyed. And what is the 10:32: 11
15 nat ure of your work? 10:32: 13
16 A | produce -- | primarily produce 10: 32: 15
17 witing about photography, critical, 10: 32: 17
18 hi storical, theoretical witing about 10: 32:19
19 phot ography, for a diversity of publications, 10: 32: 21
20 here and abr oad. 10: 32: 25
21 | teach periodically courses, 10: 32: 27
22 post -secondary | evel courses in photo 10: 32: 30
23 criticism history of photography, issues of 10: 32: 33
24 cont enporary phot ogr aphy. 10: 32: 36
25 | give public lectures, | 10: 32: 37
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2 soneti nes have consul tancy jobs, assignnents 10: 32: 39
3 and do other -- and | curate exhibitions. 10: 32: 46
4 Q About how nmuch do you earn each 10: 32: 50
5 year fromthat work? 10: 32:51
6 A It's varied. | amnow 74 and 10: 32: 52
7 sem-retired, so it's, at this point it's about 10: 32: 55
8 $15,000 a year, but at tinmes when | have been 10: 32: 57
9 much nore active in the field it's been up to 10: 33: 07
10 $65, 000, $70,000 a year. 10:33: 11
11 Q Al right, I would Ilike to show 10:33: 15
12 you what's been nmarked as Exhibit 1 and ask 10:33: 15
13 you, sir, if you recognize -- 10:33: 18
14 MR. BALLON: Ckay, we are doing 10: 33: 21
15 di fferent nunmbers, 210. 10:33: 21
16 (The above descri bed docunent was | 10:33:22
17 mar ked Exhibit 210 for identification, as | 10:33:22
18 of this date.) 10: 33: 22
19 Q You can ignore the first 209 10: 33: 24
20 exhi bi ts. 10:33: 25
21 A kay. | appreciate that. 10: 33: 26
22 Q So |l will show you what has been 10: 33: 30
23 mar ked as Exhibit 210 and ask you, sir, if you 10: 33: 31
24 recogni ze this docunent? 10: 33:35
25 A Yes, | do. 10: 33: 45
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2 Q s that the Notice of Deposition 10: 33: 47
3 for today's deposition? 10: 33: 49
4 A Yes. 10: 33: 50
5 Q | would |ike to show you what 10: 33: 52
6 has been marked as Exhibit 211 and -- 10: 33: 53
7 A Where do | -- 10: 33: 56
8 Q You can just |eave that here. 10: 33: 57
9 The court reporter will take those at the end 10: 33: 58
10 of the deposition. 10: 34: 00
11 (The above descri bed docunent was | 10:34:01
12 mar ked Exhibit 211 for identification, as |10:34:01
13 of this date.) 10: 34: 01
14 Q So, | would Iike to show you 10: 34: 02
15 what has been marked as Exhibit 211 and ask you 10: 34: 03
16 I f you can please confirmthat that is the 10: 34: 07
17 rebuttal report of Al an Dougl ass Col eman t hat 10: 34: 10
18 vyou submitted in this case? 10: 34: 13
19 M5. PELES: Counsel, | will just 10: 34: 19
20 advi se | ast night we sent an updated 10: 34: 20
21 version of his CV, so this version of 10: 34: 22
22 the report only includes a parti al 10: 34: 24
23 version of his CV, but I think you have 10: 34: 26
24 the full version. 10: 34: 28
25 MR. BALLON: Ckay. Do we have 10: 34: 31

Epi g Court Reporting Sol utions - New York
1- 800- 325- 3376 www. deposi ti on. com


http://www.deposition.com

CONFI DENTI AL

ALLAN D. COLEMAN - 07/12/2018 Page 17

1 ALLAN COLEMAN

2 t hat ? 10: 34: 33
3 M5. APPLETON: | didn't receive 10: 34: 34
4 that. You sent it last night? 10: 34: 35
5 M5. PELES: | sent it last night 10: 34: 37
6 by e-mail to the list of e-mails that 10: 34: 38
7 got the rebuttal reports, so if you were | 10:34:40
8 not on it, | apologize, but -- 10: 34: 42
9 MR. BALLON: Here, have a copy. 10: 34: 46
10 | haven't seen it either, so late 10: 34: 47
11 br eaki ng devel opnents. 10: 34: 51
12 A The answer is yes, | recognize 10: 34: 54
13 t his. 10: 34: 56
14 Q And just for conpleteness, 'l 10: 34: 56
15 mark as Exhibit 212 the additional materi al 10: 34: 58
16 your counsel sent to us late last night, and if 10: 35: 02
17 you can verify if that's correct? 10: 35: 06
18 (The above descri bed docunent was | 10:35:08
19 mar ked Exhibit 212 for identification, as | 10:35:08
20 of this date.) 10: 35: 08
21 A Yes, that's ny current CV. 10: 35: 08
22 Q VWhat's different in your current 10: 35: 13
23 CV, Exhibit 212, that is different fromthe one 10: 35: 14
24 that you submtted earlier in this case? 10: 35: 20
25 A What's different is not anything 10: 35: 24

Epi g Court Reporting Sol utions - New York
1- 800- 325- 3376 www. deposi ti on. com


http://www.deposition.com

CONFI DENTI AL

ALLAN D. COLEMAN - 07/12/2018 Page 18

1 ALLAN COLENMAN

2 that | submtted, what's different is that the 10: 35: 26
3 CVinthe -- in Exhibit 211 only includes the 10: 35: 31
4 first page of this CV. 10: 35: 38
5 Q | see. 10: 35: 42
6 A For reasons that | don't know, | 10: 35: 42
7 don't know how t hat happened, but this is the 10: 35: 45
8 conpl ete CV. 10: 35: 49
9 Q | see. Well, let's focus on 10: 35: 50
10 your report, which is Exhibit 211, for the 10: 35: 52
11 nonment . 10: 35: 57
12 And | would like to ask you to 10: 35: 58
13 | ook at paragraph 6 of your report, on the 10: 35: 59
14 first page, under Introduction, where it 10: 36: 03
15 i dentifies what you were asked by Plaintiffs' 10: 36: 07
16 counsel to analyze. 10: 36: 11
17 Coul d you pl ease take a | ook at 10: 36: 12
18 that and read that into the record for ne, 10: 36: 13
19 pl ease? 10: 36: 15
20 A Yes. "At the request of |awers 10: 36: 18
21 for Plaintiffs, | have anal yzed the purpose and 10: 36: 29
22 character of the Prince-G aham work, the anount 10: 36: 32
23 and substantiality of the G aham work that was 10: 36: 35
24 used in relation to the Prince-G aham work, the 10: 36: 37
25 nature of the Graham work and the effect of the 10: 36: 40
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2 Prince- G aham work on the market for or value 10: 36: 44
3 of the G aham work. 10: 36: 47
4 "I have al so anal yzed the 10: 36: 48
5 pur pose and character of the Prince MNatt 10: 36: 50
6 wor k, the anount and substantiality of the 10: 36: 53
7 McNatt work that was used in relation to the 10: 36: 56
8 Prince-MNatt work, the nature of the McNatt 10: 36: 58
9 work and the effect of the Prince-MNatt work 10: 37: 02
10 on the market for or value of the McNatt work." 10: 37: 04
11 Q Now, did you wite that yourself 10:37: 11
12 or is that the specific request that you were 10:37: 13
13 given fromPlaintiffs' counsel for this 10: 37: 17
14 assi gnnent ? 10:37: 18
15 A Well, that was what they 10: 37: 27
16 requested of ne after | had read the initial 10: 37: 30
17 material and agreed to take part in this case. 10: 37: 32
18 Q kay. And what initial material 10: 37: 36
19 did you review before you agreed to take the 10: 37: 39
20 case? 10: 37: 41
21 A Well, there is an item zed |i st 10: 37: 42
22 attached to this deposition. 10: 37: 44
23 Q And those are the things that 10: 37: 46
24  you read? 10: 37: 47
25 A Yes. 10: 37: 48
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2 Q And you read those before you 10: 37: 48
3 agreed to take the case? 10: 37: 49
4 A | think that there are a few 10: 37: 52
5 itenms there that arrived after the materials | 10: 37: 53
6 was initially sent that | have reviewed since, 10: 37: 58
7 but | think that's indicated in the |ist. 10: 38: 03
8 Q Ckay. 10: 38: 06
9 And then in paragraph 6, where 10: 38: 07
10 you identify what you have anal yzed, you 10: 38: 09
11 recogni ze these elenents as the el enents of the 10:38: 15
12 fair use test under the copyright statute, do 10: 38: 18
13 you not ? 10: 38: 20
14 A Say that again? 10: 38: 21
15 M5. PELES: Objection to form 10: 38: 22
16 Q The itens that you analyzed in 10: 38: 25
17 par agraph 6 -- 10: 38: 27
18 A R ght . 10: 38: 29
19 Q -- do you recogni ze those as the 10: 38: 29
20 el ements of fair use under the copyright 10: 38: 33
21 statute? 10: 38: 36
22 A I"'mnot a lawer, | can't nake 10: 38: 38
23 that determ nation. 10: 38: 39
24 Q You wite a blog on copyright 10: 38: 42
25 | ssues, correct? 10: 38: 45

Epi g Court Reporting Sol utions - New York
1- 800- 325- 3376 www. deposi ti on. com


http://www.deposition.com

CONFI DENTI AL

ALLAN D. COLEMAN - 07/12/2018 Page 21

1 ALLAN COLENMAN

2 A No. 10: 38: 46
3 Q On phot ograph i ssues? 10: 38: 47
4 A Yes. 10: 38: 49
5 Q And in the blog you opi ne on 10: 38: 50
6 copyright cases, correct? 10: 38: 52
7 A Yes. 10: 38: 53
8 Q And in that context you have 10: 38: 54
9 opined on fair use, have you not? 10: 38: 56
10 A Yes, | have. 10: 38: 57
11 Q And you have an under st andi ng of 10: 38: 59
12 the doctrine or defense of fair use, do you 10: 39: 03
13 not ? 10: 39: 06
14 A Yes, | do. 10: 39: 06
15 Q And do you recogni ze the 10: 39: 08
16 el enents in paragraph 6 that you have been 10: 39: 09
17 asked to opine on as the elenents of the fair 10: 39: 12
18 use test under the copyright act? 10: 39: 14
19 M5. PELES: Objection to form 10: 39: 17
20 A " mnot sure | understand the 10: 39:18
21 use of the word "elenments" in this context. 10: 39: 20
22 Q Wll, let's break it down. 10: 39: 22
23 I n paragraph 6 you said, "At the 10: 39: 24
24 request of lawyers for the Plaintiffs | have 10: 39: 26
25 anal yzed the purpose and character of the 10: 39: 29
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2 Pri nce- G aham wor k. " 10: 39: 33
3 What's your understandi ng of 10: 39: 35
4 "pur pose and character"? 10: 39: 36
5 A kay, now | see what you're 10: 39: 39
6 sayi ng. 10: 39: 40
7 Yes, then -- then yes, these -- 10: 39: 41
8 repeat the question, if you would, the original 10: 39: 48
9 guesti on. 10: 39: 50
10 Q kay, so what | was asking was 10: 39: 50
11 I n paragraph 6 you identify what you have been 10: 39: 58
12 asked to anal yze. 10: 40: 01
13 And what you've been asked to 10: 40: 02
14 anal yze are the elenents of the fair use 10: 40: 03
15 def ense under the copyright statute, correct? 10: 40: 08
16 M5. PELES: bjection to form 10: 40: 10
17 A | would say yes. 10: 40: 14
18 Q And what is the basis for your 10: 40: 16
19 expertise to analyze the elenents of the fair 10: 40: 18
20 use defense under the copyright statute? 10: 40: 21
21 M5. PELES. bjection to form 10: 40: 24
22 A | have witten about copyright 10: 40: 28
23 and copyright law as it pertains to 10: 40: 31
24 phot ogr aphs. 10: 40: 33
25 | have revi ewed cases over the 10: 40: 34
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2 past 50 years involving copyright, and as it 10: 40: 36
3 applies to photographs. 10: 40: 41
4 And | have been part of, both as 10: 40: 44
5 audi ence nenber and participant, in various 10: 40: 48
6 sem nars and panels on copyright as it applies 10: 40: 51
7 t o phot ographs. 10: 40: 55
8 | am not, however, a | awer, so 10: 40: 56
9 my opinions are not |egal opinions. 10: 40: 57
10 Q kay. So what is the basis for 10: 40: 59
11 your opinions, then, on whether the use in this 10: 41: 02
12 case is a fair use if you're not a | awer? 10: 41: 05
13 M5. PELES.: bjection to form 10: 41: 08
14 Q Your counsel is allowed to 10: 41: 13
15 record objections for the record, that 10: 41: 15
16 preserves a right so that later in the case 10:41: 18
17 t hey can argue whet her questions and answers 10:41: 20
18 are adm ssi ble or not. 10: 41: 23
19 But don't let that break your 10: 41: 24
20 flow If your counsel notes an objection, you 10: 41: 26
21 are required to answer the question unless your 10: 41: 30
22 counsel instructs you not to do so. 10: 41: 32
23 MR. BALLON: So, I'Ill ask the 10:41: 35
24 court reporter to read back the 10: 41: 36
25 question, please. 10: 41. 37
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2 (The question requested was read 10: 41: 38
3 back by the reporter.) 10: 41: 38
4 M5. PELES: Objection to form 10: 41: 58
5 A The fair use exception to the 10: 42: 02
6 copyright law includes a nunber of issues, 10: 42: 05
7 I ncl udi ng those stated here, that are in fact 10: 42: 09
8 not hard and fast |egal issues, and that 10:42: 13
9 requi re opinion about such things as aesthetic 10:42: 19
10 matters. 10: 42: 22
11 These are not matters of [ egal 10: 42: 24
12 definition, these are matters that fall under 10: 42: 26
13 the purview of interpretation, critical 10: 42: 29
14 I nterpretati on and anal ysi s. 10: 42: 31
15 Q And so with respect to that, the 10: 42: 36
16 first element of the test for fair use, you say 10: 42: 40
17 that you have anal yzed the purpose and 10: 42: 43
18 character of the Prince-G aham work. 10: 42: 46
19 What do you -- what do you 10: 42: 49
20 define as the purpose and character, or what do 10: 42: 52
21 you understand that to nean? 10: 42: 55
22 M5. PELES: Objection to form 10: 42: 57
23 Q What do you understand that term 10: 42: 58
24 to nean? 10: 42:59
25 A The purpose and character of the 10: 43: 00
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2 wor k? 10: 43: 01
3 Q Yes. 10: 43: 02
4 A | understand it to be a work of, 10: 43: 02
5 I ntended to be a work of postnodern critique of 10: 43: 05
6 contenporary conmuni cati on systens. 10: 43: 14
7 Q But | actually neant sonething a 10: 43: 17
8 little bit differently, where you said, "At the 10: 43: 18
9 request of lawers for Plaintiffs |I have 10: 43: 20
10 anal yzed the purpose and character of the 10: 43: 22
11 Pri nce- G aham work. " 10: 43: 25
12 So, and you told ne what your 10: 43: 26
13  conclusion was of what the work was. 10: 43: 28
14 VWhat | am asking you is 10: 43: 30
15 sonet hi ng nore basic. Wat do you understand 10:43: 31
16 t he purpose and character to nean when you say 10: 43 34
17 you anal yzed the purpose and character? 10: 43: 37
18 What is the purpose and 10: 43: 40
19 character of a work? 10: 43: 41
20 M5. PELES: Objection to form 10: 43: 45
21 Q What do you understand that term 10: 43: 45
22 to nean? 10: 43: 46
23 A The purpose and character of the 10: 43: 47
24 wor k? 10: 43: 48
25 Q Yes, yes. 10: 43: 49

Epi g Court Reporting Sol utions - New York
1- 800- 325- 3376 www. deposi ti on. com


http://www.deposition.com

CONFI DENTI AL

ALLAN D. COLEMAN - 07/12/2018 Page 26
1 ALLAN COLENMAN
2 A The character of the work 10: 43:50
3 I ncl udes both its physical conponents, whatever 10: 43:51
4 those may be, and its content. 10: 43: 53
5 Q Ckay. And what's the purpose? 10: 43: 59
6 A The purpose presunmably of any 10: 44: 02
7 kind of creative work is conmmuni cati on. 10: 44: 04
8 Q You referred to the fair use 10: 44: 08
9 exception. |s your understanding that the fair 10: 44: 10
10 use exception is a broad exception or a narrow 10: 44: 12
11 exception? 10: 44: 15
12 M5. PELES: Objection to form 10: 44: 17
13 A | think it's open to very many 10: 44: 19
14 | evel s of interpretation, so | would not have 10: 44: 23
15 an opinion on that. 10: 44: 27
16 Q In rendering an opinion in this 10: 44: 29
17 case, did you apply a broad or narrow concept 10: 44: 30
18 of fair use? 10: 44 34
19 M5. PELES: Objection to form 10: 44: 36
20 A | sinply tried to apply what | 10: 44: 37
21 understood the fair use law to be, and the 10: 44: 39
22 exception, | should say, the fair use 10: 44: 43
23 exception. 10: 44: 45
24 Q And agai n, based on your earlier 10: 44: 46
25 testinony, that understandi ng was based on your 10: 44: 48
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2 revi ew of cases, your witing about copyright 10: 44: 51
3 and your participation in semnars. 10: 44: 55
4 Was that a correct statenment of 10: 44: 59
5 the list? 10: 45: 00
6 A That was a correct statenent, 10: 45: 01
7 but not a conpl ete statenent. 10: 45: 01
8 M5. PELES: (bjection. 10: 45: 03
9 A There is of course nmy own 50 10: 45: 04
10 years of experience as a producer of 10: 45: 05
11 i ntellectual property. 10: 45: 07
12 Q So, as a copyright owner? 10: 45: 10
13 A As a copyright owner, yes. 10: 45: 11
14 Q | see. 10: 45: 13
15 And -- so let's start with that. 10: 45: 14
16 I n your experience as a copyright owner, what 10: 45: 18
17 have you -- what experience as a copyright 10: 45: 21
18 owner have you acquired that you believe nakes 10: 45: 23
19 you qualified to testify as an expert on fair 10: 45: 26
20  use? 10: 45: 28
21 M5. PELES. bjection to form 10: 45: 30
22 A | have created and |icensed uses 10: 45: 31
23 of sonme 25,000 -- excuse ne, 2,500 essays under 10: 45: 38
24 my nane. 10: 45: 44
25 Q Approxi mately how many |icenses 10: 45: 47
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2 have you granted as a copyri ght owner? 10: 45: 48
3 A Approxi mately 2, 000. 10: 45: 53
4 Q 2,000 |icenses. 10: 45: 54
5 And how many years did you say 10: 45: 58
6 you' ve been creating and |icensing copyrighted 10: 45: 59
7 wor ks? 10: 46: 02
8 A 50 years. 10: 46: 03
9 Q 50 years? 10: 46: 04
10 A Starting in -- 51, actually; 10: 46: 05
11 starting in 1967. 10: 46: 07
12 Q So in your 50 years of creating 10: 46: 08
13 and |licensing over 2,000, or, sorry, in your 50 10: 46: 10
14 years as a creator of copyrighted works, 10: 46: 16
15 | i censing over 2,000 works, were there 10: 46: 18
16 occasi ons where peopl e used your copyrighted 10: 46: 21
17 wor ks wi t hout perm ssion? 10: 46: 24
18 A A few, yes. 10: 46: 26
19 Q How many approxi mately? 10: 46: 27
20 A No nore than ten. 10: 46: 33
21 Q kay. And in those ten 10: 46: 35
22 I nstances, did you send letters or otherw se 10: 46: 38
23 contact the people who were using your works 10: 46: 43
24  without perm ssion? 10: 46: 44
25 A Yes, | did. 10: 46: 45
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2 Q Were those cease and desi st 10: 46: 46
3 letters? 10: 46: 49
4 A Ef fectively, yes. 10: 46: 51
5 Q And in all of those ten 10: 46: 53
6 I nstances, did the defendants agree to stop 10: 46: 55
7 maki ng use of the works? 10: 46: 58
8 A Yes, they did. 10: 46: 59
9 Q And in those instances, did 10: 47: 00
10 anyone pay you damages for the unauthorized 10: 47: 02
11 use? 10: 47: 06
12 A | did not demand damages i n any 10: 47: 08
13 of those cases, they were snmall scal e cases, 10:47: 10
14 and so long as the situation was rectified 10: 47: 15
15 pronptly, | refrained from pursui ng danmages. 10:47:19
16 Q And in any of those instances 10: 47 23
17 was the situation not rectified pronptly? 10: 47: 24
18 A No. 10: 47: 29
19 Q kay. So in all of the 10: 47: 30
20 I nstances you were able to resolve the dispute 10: 47: 31
21 and the defendant stopped using the work? 10: 47: 33
22 A Ri ght. 10: 47: 36
23 Q O in sone of those instances 10: 47: 37
24 the defendant agreed to take a |license? 10: 47: 38
25 A There was one instance in which 10: 47: 44
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2 an essay of mne was reprinted in full, 10: 47: 46
3 translated into Finnish in a Finnish anthol ogy 10:47:50
4 of essays about phot ography. 10: 47: 53
5 | didn't discover this until 10: 47: 56
6 much | ater, at which point | wote to the -- 10: 47: 58
7 this was published by a nuseum of phot ography 10: 48: 02
8 i n Finland. 10: 48: 08
9 | wote, when | discovered this 10: 48: 11
10 | wote to the nuseum aski ng them on what basis 10: 48: 12
11  they had published this. 10: 48: 15
12 They i ndi cated that they had 10: 48: 17
13 done what | considered to be reasonabl e due 10: 48: 18
14 di li gence. 10: 48: 20
15 They had witten to the English 10: 48: 21
16 | anguage publisher of a book in which the essay 10: 48: 23
17 had appeared, in order to contact ne, in order 10: 48: 26
18 to seek perm ssion. 10: 48: 29
19 They had not -- that letter 10: 48: 31
20 apparently never got forwarded to ne, they had 10: 48: 34
21 not heard back, and they had proceeded to 10: 48: 36
22 publish it on a good faith basis, that they 10: 48: 39
23 woul d make things right with ne if they heard 10: 48: 41
24  fromnme, which they did. 10: 48: 44
25 And we resolved the case by them 10: 48: 45
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2 sending nme three or four copies of the book in 10: 48: 47
3 questi on. 10: 48: 51
4 | should add, this was an 10: 48: 53
5 educational, | considered this an educati onal 10: 48: 54
6 publ i cati on. 10: 48: 58
7 Q And in any of the -- in any of 10: 49: 03
8 your dealings over 50 years and creating about 10: 49: 06
9 2,500 copyrighted works, did other people 10:49: 12
10 assert a fair use right to use your works? 10: 49: 17
11 A Not in toto, no. 10: 49: 21
12 Except | would say for the 10: 49: 24
13 peopl e, the people who | had to pursue. 10: 49: 25
14 Q So the people who you pursued, 10: 49: 30
15 t hose ten people who used your works w thout a 10: 49: 31
16 | i cense, they asserted a fair use right to use 10: 49: 33
17 your wor ks? 10: 49: 38
18 A They assuned a fair use right to 10: 49: 39
19 use the conpl ete works. 10: 49: 42
20 And | woul d say, by the way, 10: 49: 44
21 this nmuseumthat | just spoke of in Finland is 10: 49: 45
22 an exception to that. 10: 49: 48
23 They did not assert that right. 10: 49: 49
24  They used it w thout perm ssion, but they did 10: 49: 51
25 not assert that they had a fair use right to do 10: 49: 54
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2 SoO. 10: 49: 56
3 Q | see. But the other nine 10: 49: 57
4 | nstances where you had di sputes -- 10: 49: 58
5 A Ri ght . 10: 50: 00
6 Q -- the other party asserted fair 10:50: 01
7 use? 10: 50: 04
8 A They asserted fair use right to 10: 50: 05
9 use the entirety of the essays. 10:50: 07
10 There have been many cases in 10: 50: 09
11 whi ch parts of ny essays have been used under 10:50: 11
12 the fair use exception appropriately, because 10:50: 14
13 I'"'mfrequently quoted by witers in ny field 10:50: 18
14  and other fields. 10: 50: 21
15 Q And in each of those instances 10: 50: 23
16 the other side asserted fair use and the 10: 50: 25
17 di spute was resol ved by the defendant stopping 10:50: 28
18 use of the work? 10: 50: 31
19 A No. 10: 50: 32
20 M5. PELES: Objection to form 10:50: 33
21 Q Ckay, then, I"'msorry. How were 10: 50: 34
22 t hose other nine fair use disputes resolved? 10: 50: 36
23 A They were not disputes. 10: 50: 38
24 Q How wer e those ot her instances 10: 50: 40
25 where you contacted parties that had used your 10: 50: 42
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2 wor ks wi thout |icense where the parties 10: 50: 45
3 asserted fair use, how were those nine 10: 50: 47
4 I nci dents resol ved? 10:50: 51
5 A Ch, those instances where they 10: 50: 54
6 used ny work in toto? 10: 50: 56
7 Q Well, you said that there were 10: 50: 58
8 ten i nstances when you sent cease and desi st 10:51: 00
9 | etters. 10:51: 03
10 A Ckay. 10: 51: 03
11 Q You said in one of those ten 10:51: 03
12 I nstances there was an institution in Finland 10:51: 05
13 that was using the work, and in the other nine 10: 51; 07
14 I nstances the other parties asserted fair use? 10:51: 09
15 A Yes, okay. 10:51: 12
16 And those instances were 10:51: 14
17 resol ved by themtaking down the material. 10:51: 15
18 | think in all of these cases 10:51: 16
19 these were publications on-line, and the 10:51: 19
20 mat eri al was taken down pronptly, either by 10:51: 22
21 themor by their internet service provider, 10:51: 24
22 their 1SP. 10:51: 28
23 Q So, in nine of the ten 10:51: 29
24 I nstances, the other side had asserted a fair 10: 51: 32
25 use, and the dispute was resolved with either 10:51: 35
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2 the other party or their ISP taking the work 10:51: 38
3 down and stopping to use it? 10:51: 42
4 A Yes. 10:51: 43
5 Q Now, we got into this discussion 10:51: 48
6 by goi ng through your experience in copyright 10:51: 52
7 | aw. You nentioned that you' ve spoken on many 10: 51: 56
8 panel s. 10: 51: 58
9 Approxi matel y how many panels on 10:51: 59
10 copyright | aw have you spoken on? 10:52: 01
11 M5. PELES. bjection to form 10:52: 03
12 A A dozen. 10:52: 05
13 Q A dozen. And is that over a 50 10: 52: 05
14  year period, or nore recently? 10: 52: 08
15 A | would say that's probably 10:52: 10
16 wthin the past 25 to 30 years. 10:52: 11
17 Q | see. 10:52: 15
18 Who are the sponsors of those 10:52: 17
19 copyri ght panel s? 10:52: 18
20 A Organi zations |ike the National 10: 52: 20
21 Witers' Union, organi zations |ike the Anerican 10:52: 21
22 Soci ety for Magazi ne Phot ographers, now call ed 10:52: 24
23 the American Soci ety of Medi a Phot ographers, 10: 52: 26
24  the Society for Photographic Education, sone 10: 52: 28
25 ot her organi zati ons of that sort. 10: 52: 37

Epi g Court Reporting Sol utions - New York
1- 800- 325- 3376 www. deposi ti on. com


http://www.deposition.com

CONFI DENTI AL

ALLAN D. COLEMAN - 07/12/2018 Page 35

1 ALLAN COLEMAN

2 Q Now, the National Witers Union 10: 52: 38
3 was involved in a very large copyright suit 10: 52: 39
4 brought by Jonat han Tasi ni. 10:52: 42
5 Are you famliar with that case? 10: 52: 45
6 A Yes, | am 10: 52: 46
7 Q Did you participate in that 10: 52: 47
8 case? 10: 52: 48
9 A Yes, | did. 10: 52: 49
10 Q What was your role in the Tasini 10: 52: 49
11 copyright litigation? 10:52:51
12 A | was sinply one of many witers 10: 52: 52
13 who signed on as Plaintiffs. 10:52:55
14 Q | see. So you were a Plaintiff 10: 52: 58
15 In the Tasini class action copyright 10:52: 59
16 litigation? 10:53: 05
17 A Yes. 10:53: 05
18 Q How nuch -- if | understand it 10:53: 09
19 correctly, the paynents of the settlenent in 10:53: 11
20 t hat case haven't yet been disbursed, is that 10:53: 13
21 correct? 10: 53: 16
22 A That's correct, as far as | 10: 53: 16
23 know, vyes. 10: 53: 17
24 Q When t hose di sbursenents are 10:53: 18
25 made, which | believe should be within the next 10: 53: 20
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2 year, how nmuch noney do you stand to nmake from 10: 53: 22

3 t hat case? 10:53: 25

4 A | don't recall. 10:53: 28

5 Q How nmany articles did you have 10:53: 28

6 at issue in that |awsuit? 10:53: 29

7 A | had an issue about 150 10:53: 31

8 articl es. 10: 53: 34

9 Q 150 articles? 10:53: 35
10 A Yes. 10: 53: 36
11 Q Now, as | recall in that case 10: 53: 36
12 there were category A articles, which were ones 10:53: 38
13 that were tinely registered, category B 10: 53: 42
14 articles, which were articles that were 10: 53: 45
15 regi stered but not necessarily tinely, and 10: 53: 47
16 category C, which were unregi stered works. 10:53:50
17 Is that your recollection as 10:53: 53
18 wel | ? 10: 53: 54
19 A Yes. 10: 53: 54
20 Q |'"'msorry, how many articles did 10: 53: 57
21 you say you had in that |awsuit? 10:53: 58
22 A | believe it's about 150. 10: 54: 00
23 Q 150. 10: 54: 02
24 Are those all category A 10: 54: 02
25 articles? 10: 54: 04
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2 A No. 10: 54: 05
3 Q Are they -- how woul d you divide 10: 54: 06
4 the 150 articles between categories A B and C? 10:54: 10
5 A These were all articles witten 10: 54: 23
6 for The New York Tinmes. About 25 of those 10: 54: 25
7 articles appear in a book of mne called Light 10: 54 32
8 Readi ngs, which was published in 1979, which 10: 54: 36
9 I's, a copyright for which is registered. 10: 54: 38
10 The remaining articles were not 10: 54: 43
11 regi stered either individually or collectively 10: 54: 45
12 by ne. 10: 54: 47
13 Q | see. So to your understanding 10:54: 51
14 25 of those articles were articles where there 10: 54: 53
15 was a copyright registration? 10: 54: 56
16 A Ri ght . 10: 54; 58
17 Q And 125 were articles where 10: 54: 58
18 there was no copyright registration? 10: 55: 01
19 A That's a guess, yes, but yes. 10: 55: 03
20 Q So under the settlenent in that 10: 55: 06
21 case, you would be entitled to significant 10: 55: 07
22 paynents for the 25 articles and snaller 10:55: 11
23 paynents for the 125 articles. 10: 55: 14
24 I s that your understandi ng? 10:55: 17
25 M5. PELES: bjection to form 10: 55: 18
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2 A | don't know what the anounts 10:55: 18
3 are, so | don't know what significant neans in 10: 55: 19
4  this context. 10: 55: 21
5 Q Are you a Plaintiff in any other 10: 55: 24
6 copyright cases? 10: 55: 26
7 A No. 10: 55: 27
8 Q Have you been a Plaintiff or 10: 55: 29
9 Def endant in any other |awsuits? 10: 55: 30
10 A No. 10:55: 33
11 Q Let's get back to your 10: 55: 37
12 experience on panels. You nentioned several 10: 55: 38
13 panels for different organizations. 10: 55: 42
14 Coul d you identify the other 10: 55: 44
15 copyright panels that you spoke on? 10: 55: 46
16 A No. 10: 55: 49
17 Q Wth respect to the copyright 10: 55: 52
18 panel that you spoke on at the conference 10: 55: 53
19 sponsored by the National Witers' Union, do 10: 56: 00
20 you recall what the focus of that panel was? 10: 56: 03
21 A Basically the intention was 10: 56: 10
22 to -- the purpose was to convey to nenbers of 10: 56: 11
23 the National Witers' Union the basics of 10: 56: 14
24 copyright |law as they apply to witers. 10:56: 19
25 Both in terns of what they 10: 56: 23
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2 proscribe witers from doing, and what they 10: 56: 27
3 permt witers to do wwth their own work and 10: 56: 31
4 W th other people's work. 10: 56: 33
5 Q And what was the -- what were 10: 56: 35
6 the opinions that you expressed on that panel ? 10: 56: 40
7 A They were many and di ver se. 10: 56: 45
8 Q Can you identify sone of thenf 10: 56: 50
9 A Yes, certainly. 10: 56: 51
10 For exanple, there is a nyth 10: 56: 53
11 that floats around anbong not only witers, but 10: 56: 56
12 makers of intellectual property, that there is 10: 56: 59
13 such a thing as poor man's copyright. 10: 57: 02
14 VWi ch consists of sending an 10: 57: 05
15 exanple of the nmaterial, a copy of the materi al 10:57: 10
16 to yourself, by registered mail, in a 10:57: 13
17 sel f-addressed seal ed envel ope, and that this 10:57: 17
18 constitutes a formof proof that is legally 10:57: 20
19 bi ndi ng, vali d. 10: 57 27
20 So | consider that part of ny 10:57: 29
21 job to disabuse witers of that fantasy. 10:57: 31
22 There is also a belief anong 10:57: 41
23 many publishing witers, professional witers, 10: 57: 44
24 that even if you sign a work nmade for hire 10:57: 48
25 contract, an all rights contract, you can 10:57:51
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2 revise -- you can revise small portions of that 10: 57: 55
3 essay and republish it under your own nane. 10: 58: 00
4 And | had to disabuse them of 10: 58: 06
5 that belief also, and nake it clear that once 10: 58: 09
6 you sign a work made for hire contract, you 10: 58: 12
7 actually legally cease to be the author of the 10: 58: 14
8 work, in effect. 10: 58: 15
9 And you can then only quote from 10: 58: 17
10 your own work to the extent that the fair use 10: 58: 20
11  exception would allow, which nmeans snmall 10: 58: 23
12 anounts. 10: 58: 25
13 Q " msorry, what other opinions 10: 58: 30
14 did you address? 10: 58: 32
15 A It's been a long tinme, sir; | 10: 58: 34
16 can't recall. 10: 58: 36
17 Q Getting back to that Tasini 10: 58: 39
18 case, do you recall that -- I'mtrying to 10: 58: 40
19 remenber his nanme, the head of the Nati onal 10: 58: 45
20 Witers' Union at the tinme was Jonat han? 10: 58: 48
21 A Jonat han Tasi ni . 10:58: 51
22 Q Jonat han Tasini, correct. 10: 58: 54
23 Do you recall M. Tasini telling 10: 58: 56
24  The New Republic that he anticipated the 10: 58: 57
25 damages in that case to be around $300 billion? 10:59: 00
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2 A No, | don't. 10: 59: 04
3 M5. PELES: Objection to form 10: 59: 05
4 Q Do you recall any discussion by 10: 59: 06
5 M. Tasini or the National Witers' Union about 10:59: 07
6 how t hat class action suit was the | argest 10:59: 11
7 copyright class action suit ever brought? 10:59: 13
8 A No. 10: 59: 17
9 Q You do recall that the Tasini 10:59: 19
10 case was considered a very significant 10:59: 21
11 copyri ght case? 10: 59: 24
12 A | do, yes. 10: 59: 25
13 Q At the tine it was brought, it 10: 59: 26
14 got a lot of attention? 10: 59: 27
15 A Yes. 10:59: 28
16 Q It was a very significant one. 10: 59: 28
17 And you do recall that it was 10:59: 29
18 brought as a class action suit on behalf of the 10:59: 31
19 National Witers' Union and the Authors' @il d, 10:59: 35
20 and then a nunber of individually named 10: 59: 37
21 Plaintiffs, such as yourself, correct? 10: 59: 41
22 A Ri ght . 10: 59: 43
23 Q You recall it got a | ot of 10:59: 48
24 attention in the press as well, correct? 10: 59: 49
25 A Yes. 10:59:51
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2 Q On any of the panels, was there 10: 59: 55
3 di scussion of this case? D d you opine on the 10: 59: 57
4  case? 11:00: 01
5 A " m sure there was discussion, 11:00: 02
6 yes. 11: 00: 04
7 Q And the case, the case was 11: 00: 06
8 originally brought in the 1990s, correct? 11: 00: 08
9 A Correct. 11:00: 11
10 Q And the copyright class action 11:00: 11
11 litigation is still ongoing, correct? 11:00: 13
12 A As | understand it, yes. 11:00: 17
13 Q The settlenent -- there is a 11: 00: 19
14  settlenent, but it hasn't been disbursed, 11: 00: 21
15 correct? 11:00: 23
16 A As far as | know, yes. 11: 00 24
17 Q And the case is pending before 11: 00: 25
18 Judge Daniels here in the Southern District of 11: 00: 27
19 New York, correct? 11:00: 29
20 A | woul dn't know. 11:00: 30
21 Q You don't know, okay. But you 11: 00: 31
22 do renenber that the lawsuit was filed here in 11: 00: 32
23 New Yor k? 11:00: 34
24 A Actually | don't, but yes. |'l] 11:00: 35
25 take your word for it. 11:00: 38
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2 Q But you renenber, in any event, 11:00: 41
3 that the case has been going on for a | ong 11: 00: 42
4 time? 11: 00: 44
5 A Yes, | do. 11:00: 44
6 Q And | assune in the discussions 11: 00: 45
7 that took place about the case there was 11: 00: 49
8 di scussions that this was a very significant 11: 00: 51
9 copyri ght case, correct? 11:00: 54
10 A Yes. 11: 00: 55
11 Q Al right. So we talked about 11: 00: 57
12  your experience in semnars, we tal ked about 11: 00: 59
13 your experience witing, and your experience as 11: 01: 03
14 a Plaintiff. So, witten about copyright, 11:01: 13
15 created and |licensed works. 11:01: 23
16 Are there any other aspects from 11:01: 25
17 your 50 year career that you believe are 11. 01; 27
18 rel evant to your opinions in this case? 11:01: 29
19 A My under standi ng of the history 11:01: 35
20 of photography as a creative nediumand as a 11:01: 37
21 medi um of cul tural conmuni cati on. 11:01: 42
22 Q | see, | see. Al right, so 11:01: 44
23 |l et's get back to your expert report. 11: 01:51
24 W tal ked about the purpose and 11:01: 58
25 character, and you gave ne your explanation of 11: 02: 01
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2 what you thought the purpose and character of 11: 02: 07
3 the works at issue in this case were, correct? 11:02: 09
4 A Correct. 11:02: 11
5 M5. PELES: Objection to form 11:02: 13
6 Q What s your understandi ng 11: 02: 13
7 general | y about what purpose and character 11: 02; 14
8 refers to? 11:02: 17
9 A My under standi ng generally woul d 11:02: 20
10 be that it refers to the nature of a given work 11:02: 22
11 within the context of nmediumin which it is 11:02: 29
12 produced and that nedium s history and field of 11:02: 35
13 | deas. 11:02: 38
14 And character would be 11:02: 40
15 everything fromthe manner of its execution to 11: 02: 45
16 the -- its voice and tone and the content. 11:02: 49
17 Q kay. And then the next el enent 11: 02: 57
18 that you said you were asked to analyze in 11: 02: 59
19 paragraph 6 of your report is the anount and 11: 03: 01
20 substantiality of the G aham work that was used 11:03: 04
21 in relation to the Prince-G aham worKk. 11:03: 08
22 What is your understandi ng of 11:03: 11
23 what "the anount and substantiality" refers to? 11: 03: 12
24 A How many - - 11:03: 17
25 M5. PELES: Objection to form 11:03: 18
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2 A It's nmy understanding that this 11:03: 19
3 refers to the actual quantitative anount by 11:03: 22
4 measur enent of how nuch of the original work is 11:03: 30
5 i ncluded in the work to which it has been 11:03: 38
6 added. 11:03: 42
7 Q And what's your understandi ng of 11: 03: 43
8 why that's relevant? 11:03: 44
9 A It's ny understandi ng that the 11:03: 47
10 fair use exception allows a certain proportion 11:03: 48
11 of a work to be quoted or otherw se used 11:03: 54
12 w thout perm ssion, but that conversely, it 11: 03: 59
13 prohi bits the use of sone anobunt over that. 11:04: 03
14 Q And what's your understandi ng of 11:04: 08
15 what that dividing line is between the 11:04: 09
16 permtted and unpermtted use? 11. 04: 12
17 A Wll, it's hard to say. 11:04: 16
18 This one, | think the fair use 11:04: 19
19 exception is deliberately vague on this matter, 11: 04: 21
20 but | assune there are, for exanple, there are 11:04: 25
21 poens that consist of a single word, and there 11:04: 30
22 would be no possible way that | could think of 11:04: 35
23 to quote that poemor excerpt fromthat poem 11. 04 37
24 except by taking a single letter fromit, let's 11:04: 44
25 say. 11 04: 46
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2 So there would be no way to 11:04: 47
3 refer to that poemin another work w thout 11: 04: 49
4 quoting the entirety of that poem 11:04: 51
5 So, and there are short works 11: 04: 52
6 that | think it would be very difficult to 11: 04: 56
7 excerpt from 11: 04:59
8 In the visual arts we refer to 11: 05: 02
9 such excerpts usually as details, for exanple, 11:05: 03
10 and in hard books, you will often find both a 11: 05: 06
11 reproduction of a painting and a detail, which 11:05: 11
12 m ght be just a smaller portion of it. 11:05: 15
13 So, it's very hard to give a 11:05: 17
14 specific demarcation line as a general rule for 11:05:19
15 what you are asking. 11:05: 25
16 Q You referred to sone poens that 11: 05: 29
17 I ncl ude only one word. 11:05: 31
18 Can you think of what those 11:05: 34
19 poens are, do you know t he nanmes? 11:05: 35
20 A | know the nane of a poet who 11: 05: 37
21 produced -- several poets. One is R chard 11:05: 38
22 Castel | aneta, and another one is Aram Saroyn. 11:05: 41
23 Q Do you renenber any of their 11: 05: 55
24 poens? Do you renenber the particular one word 11: 05: 57
25 t hey used? 11:05: 59
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2 A | don't, no. 11: 06: 00
3 Q But in that exanple, if a poet 11: 06: 00
4 had a poemthat consisted of just one word, 11:06: 03
5 your understanding is you wouldn't be able to 11: 06: 07
6 use that one word because of -- because that 11: 06: 09
7 woul d be use of the full poenf 11: 06: 12
8 A No; | didn't say that. 11: 06: 14
9 Q |"msorry, what is your 11: 06: 16
10 under st andi ng, then? | apol ogi ze. 11: 06: 16
11 A My understanding is that there 11:06: 18
12 are sone works that are so small that there 11: 06: 20
13 woul d be no way of referring to them w t hout 11: 06: 23
14 gquoting the entirety of them and that 11: 06: 26
15 therefore the fair use exception would all ow 11: 06: 28
16 the quoting of the entirety of the poem 11: 06: 30
17 Q | see. But your understanding 11: 06: 33
18 is that for |arger works, the fair use 11: 06: 34
19 exception wouldn't permt full use if the work 11: 06: 38
20 Is larger and nore significant? 11: 06: 41
21 A Correct. 11: 06: 43
22 Q You al so indicate that you were 11: 06: 47
23 asked to opine on the nature of the G aham 11: 06: 50
24 wor K. 11: 06: 55
25 What's your understandi ng of the 11: 06: 56
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2 termnature, what does that refer to, for the
3 fair use exception?

4 A | assune --

5 M5. PELES.: bjection to form
6 A | assune it refers to the

7 content and purpose of that work.

8 Q And then you al so say you were
9 asked to opine on the effect of the

10 Prince- G aham work on the market for or val ue
11 of the G aham worKk.

12 What's your understandi ng of the
13 effect of the work on the market for or value
14 of anot her work?

15 M5. PELES: (bjection.

16 Q What ' s your under st andi ng of

17 what that elenent refers to?

18 M5. PELES: Objection to form
19 A It's nmy understandi ng that that
20 refers to how nmuch that -- how likely it would
21 be that the -- that the work that the
22 borrowed -- that the Prince work that borrowed
23 this material would have an inpact on the
24 mar ketability of the original works.
25 Q | see. And what's your
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2 qualifications -- what do you believe your 11: 08: 06
3 qualifications are to opine on that particular 11: 08: 08
4 el ement of the fair use test? 11:08: 10
5 A | followed the photography 11:08: 12
6 market for half a century. 11: 08 13
7 Q And when you say you foll owed 11:08: 15
8 t he phot ography market, what do you nean 11:08: 16
9 exact|y? 11:08: 19
10 A Vell, | speak to dealers, | 11:08: 20
11 speak to collectors, | speak to institutional 11:08: 21
12 collectors, private collectors, | go to gallery 11:08: 24
13 expositions, both solo gallery expositions and 11: 08: 29
14 cunul ative gallery fairs, art fairs, 11:08: 34
15 speci ali zed i n phot ography. 11:08: 38
16 | read publications |Iike The 11: 08: 40
17 Phot ograph Col | ector, and other publications 11:08: 41
18 that are involved in the market for -- that 11: 08: 46
19 cover the market for photography. 11:08: 49
20 And | speak w th phot ographers 11: 08: 50
21  about their work and the market for their 11:08: 51
22 wor ks. 11:08: 55
23 Q Is it your viewthat if a 11: 08: 56
24 phot ograph is used wi thout perm ssion in a work 11: 08: 58
25 and then is subject to a lawsuit, that that can 11: 09: 03
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2 adversely affect the market for the 11:09: 07
3 phot ographer's -- excuse ne, for that 11: 09: 10
4 phot ogr aph? 11:09: 12
5 A Potentially. 11:09: 13
6 Q Potentially. Could it also 11:09: 14
7 potentially enhance the market by providing 11:09: 15
8 publicity? 11:09: 19
9 A | know of no instance when 11:09: 20
10 t hat' s happened. 11:09: 22
11 Q Ckay. But you are aware that 11: 09: 23
12 | awsui ts generate publicity, potentially, 11:09: 25
13 correct? 11:09: 27
14 A Yes. 11:09: 28
15 Q And you are a Plaintiff in a 11:09: 28
16 | awsuit has generated a great deal of 11:09: 29
17 publicity, correct? 11:09: 31
18 A Correct. 11:09: 33
19 Q And from your personal 11: 09: 33
20 experience as a Plaintiff in the Tasini 11: 09: 36
21 | awsuit, did you find that publicity about that 11:09: 38
22 | awsuit got -- brought you personal attention? 11:09: 41
23 A Absol utely not; none at all. 11: 09: 44
24 Q No one contacted you, you never 11:09: 46
25 had reporters contact you about the | awsuit? 11: 09: 48
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2 A No, no. 11:09: 49
3 Q None of the speaki ng engagenents 11: 09:51
4 you got were as a result of the prom nence of 11:09: 53
5 that lawsuit? 11:09: 58
6 A No. 11:09: 58
7 Q But you do accept that it would 11:10: 01
8 be possible that publicity froma |awsuit coul d 11:10: 03
9 make a photographer nore fanous, or the 11:10: 06
10 phot ogr apher's work nore fanous? 11:10: 09
11 A | f you say so. 11:10: 12
12 Q Prior to this lawsuit, had you 11:10: 18
13 ever heard of M. MNatt? 11:10: 19
14 A No. 11: 10: 22
15 Q Did you talk to M. MNatt in 11:10: 30
16 connection with your opinion in this case? 11:10: 31
17 A No. 11:10: 33
18 Q Prior to this lawsuit had you 11:10: 35
19 ever heard of M. G ahan? 11:10: 36
20 A | had. 11:10: 38
21 Q You had. 11:10: 38
22 Did you talk to M. G ahamin 11:10: 39
23 connection with preparing your report in this 11:10: 40
24 case? 11:10: 42
25 A No. 11: 10: 42
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2 Q So, prior to this [awsuit, what 11: 10: 44
3 did you know about M. G ahanf 11: 10: 46
4 A | had only conme across sone 11:10: 48
5 exanpl es of his work, and | knew very little 11:10: 50
6 about him 11:10: 52
7 Q Wi ch exanples of his work did 11:10: 52
8 you cone across prior to being retained in this 11:10: 53
9 case? 11: 10: 56
10 A | can't recall. 11:10: 56
11 Q So how do you know that you had 11: 10: 57
12 heard of him then? 11:10: 59
13 A Because the nanme rings a bell. 11:11: 00
14 Q The nane rings a bell, but 11:11: 02
15 Grahamis a fairly common nane, isn't it? |It's 11:11: 03
16 one of the probably top several hundred nanes 11:11: 05
17 in the world. 11:11: 08
18 A It's not that conmon in 11:11: 08
19 phot ogr aphy. 11:11:10
20 M5. PELES: Objection to form 11:11: 11
21 Q So you had heard of him but you 11:11: 14
22 can't really place how? 11:11: 16
23 A Ri ght . 11: 11 17
24 Q And you weren't specifically 11:11:17
25 famliar with his work prior to that tine? 11:11: 19
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2 A Ri ght . 11:11: 21
3 Q kay. So in preparing your 11:11: 22
4 reports, did you have occasion to search on the 11:11: 23
5 Internet for any information on either 11:11: 26
6 M. Gahamor M. MNatt? 11:11: 28
7 A No; | relied on the docunents 11:11: 30
8 supplied as docunents in this case. 11:11: 33
9 Q | see. 11:11: 34
10 So outside of preparing this 11:11:35
11 report, have you ever Googled either M. G aham 11:11: 37
12 or M. MNatt's nanme? 11:11: 41
13 A No. 11:11: 42
14 Q You' ve never searched for them 11:11: 43
15 on-1ine? 11:11: 44
16 A No, let me correct that. 11:11: 47
17 What | did was | took exanpl es, 11:11: 49
18 | took JPEGs of the two images that are at 11:11:53
19 I ssue in this case, and | dropped theminto 11:11:59
20 Googl e I mages to see what woul d cone up. 11:12: 02
21 Googl e Images is a search 11:12: 05
22 function of Google that allows to you search 11:12: 07
23 for other on-line -- for on-line instances of 11:12: 09
24 any given inage. 11:12:12
25 And | did discover versions of 11:12: 14
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2 those i mages on-line that led nme to their 11:12:19
3 websites. 11:12: 23
4 Q | see. So you actually have -- 11:12: 23
5 so in conducting the Google |Inage search for 11:12: 25
6 M. MNatt, for exanple -- 11:12: 28
7 A Ri ght . 11:12:31
8 Q -- did you find a | ot of 11:12: 31
9 I nstances of his inages on-line? 11:12:32
10 M5. PELES: Objection to form 11:12:35
11 A These are -- Google I nage, the 11:12: 36
12 Googl e I mage search function searches for 11:12: 40
13 particul ar i mages. 11:12: 43
14 Q Um hunt? 11:12: 45
15 A So | found other instances of 11:12: 45
16 that particular inmage on-Iine. 11:12: 49
17 Q And approxi matel y how nmany 11:12: 52
18 I nstances? 11:12: 54
19 A There were not many. | 11:12:55
20 couldn't -- four or five, | think. 11:12: 57
21 Q And were those, fromyour -- did 11:13:01
22 t hose appear to be authorized or unauthorized 11:13: 04
23 I nstances? 11:13: 06
24 A They appeared to be authori zed. 11:13: 07
25 Q Appeared to be authorized. So 11: 13: 09
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2 I nstances where M. MNatt appeared to have 11:13: 10
3 | i censed the photo, in your inpression? 11: 13: 12
4 A Well, one, as | recall, was at 11:13: 16
5 his website. Several | recall were in 11:13:18
6 conjunction with this case and publicity about 11:13: 21
7 this case, if | renenber correctly. 11:13:23
8 Q | see. So it is fair to say, at 11:13: 25
9 | east with respect to M. MNatt, you were able 11:13: 27
10 to verify that as a result of filing a lawsuit, 11:13: 29
11 his i nage got greater attention because of 11:13: 33
12 publicity about the lawsuit, correct? 11:13: 36
13 M5. PELES.: bjection to form 11:13: 38
14 A | -- that there were articles 11:13: 40
15 about the lawsuit, yes. | was able to verify 11:13: 42
16 that there were articles about the | awsuit. 11:13: 44
17 Q But again, sir, | want to be 11:13: 45
18 cl ear, because you were very clear that you 11:13: 46
19 didn't search for articles, you did a nuch 11:13: 49
20 narrower Googl e search | ooking only for the 11:13:51
21 phot 0? 11:13:53
22 A Ri ght . 11:13: 54
23 Q You didn't search for 11: 13: 54
24 M. MNatt's nane, you didn't search for his 11:13:55
25 reputation, you didn't search for articles, you 11: 13: 57
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2 just searched for the inmage. 11:13:59
3 And as a result of the search 11:14:01
4 you said you found a nunber of instances where 11:14: 03
5 the i mage had been reproduced in articles about 11:14: 05
6 the lawsuit, correct? 11:14:07
7 A Correct. 11:14: 08
8 Q So it is fair to say, at |east 11:14:09
9 wthrespect to M. MNatt, that by virtue of 11:14:10
10 filing this lawsuit, there was publicity about 11:14:13
11 M. MNatt and his work, correct? 11:14:17
12 A Correct. 11:14: 20
13 M5. PELES: Objection to form 11:14: 21
14 Q Wth respect to M. Graham what 11:14:21
15 did your Google | mge search reveal ? 11: 14: 23
16 A More or | ess the sane thing. 11:14: 26
17 Q How many i nstances of 11:14: 29
18 M. Gahamls work on-line did you find by 11:14:30
19 perform ng the Google | nage search? 11 14: 32
20 A | seemto recall, again, half a 11:14: 34
21 dozen. 11:14: 36
22 Q Hal f a dozen, okay. 11:14: 37
23 A For the particul ar i nmage. 11:14: 38
24 Q And in conjunction wth doing 11:14: 39
25 the Google I mage search for M. G ahanm s work, 11: 14: 42
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2 did you also find publicity about this |lawsuit 11: 14: 46
3 i n which his works were reproduced? 11:14:51
4 A "' mnot sure what you nean by 11:14:55
5 publicity. 11:14: 56
6 Q Articles about this lawsuit in 11: 14: 57
7 whi ch his phot ographs were reproduced? 11:14:59
8 A Yes. 11:15:01
9 Q So with respect to M. G aham 11:15:03
10 in addition to M. MNatt, there has been 11:15: 04
11 publicity about this lawsuit in which their 11:15: 08
12 works have been reproduced, correct? 11:15:10
13 A Correct. 11:15: 12
14 Q And woul d you concede that that 11:15:14
15 publicity hel ps provide greater nane 11:15:15
16 recognition or at |east greater recognition of 11:15: 18
17 t he works thensel ves? 11:15: 20
18 M5. PELES: Objection to form 11:15: 23
19 A | don't have an opinion on that. 11:15: 24
20 Q You don't have an opi nion. 11:15: 25
21 But prior to that |awsuit you 11:15: 26
22 had never heard of M. MNatt, correct? 11:15: 27
23 A Correct. 11:15: 29
24 Q But as a result of this |lawsuit 11: 15: 30
25 you did a search and you found that there are 11:15: 31
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2 news articles in which his works have been 11:15: 33
3 publ i shed, correct? 11: 15: 36
4 M5. PELES: bjection to form 11:15: 37
5 A Correct. 11:15: 39
6 Q But you don't have an opini on of 11: 15: 40
7 whet her -- whether a publication of articles in 11: 15: 42
8 which a person's work is reproduced would help 11:15: 46
9 generate publicity about the work itself? 11:15:50
10 A | would need a definition of 11:15: 55
11 what you nean by publicity. 11:15: 56
12 Q Well, | mean, just by 11: 15; 57
13 definition, if there are news articles in which 11:15: 59
14 a photographer's work is reproduced, wouldn't 11:16: 02
15 you agree that that neans, that that hel ps nake 11: 16: 04
16 the work nore wi dely known? 11: 16: 07
17 A | suppose. 11:16: 14
18 Q Do you recall any of the 11:16: 16
19 publications in which the McNatt and G aham 11. 16: 17
20 phot ographs were reprinted in connection with 11:16: 20
21 articles about this lawsuit? 11:16: 22
22 A No, | don't recall the specific 11:16: 23
23 publ i cati ons. 11: 16: 25
24 Q l'"'msorry, | may have asked you 11:16: 28
25 this, approximately how many i nstances of 11:16: 30
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2 M. Gahamls photos did you find on-1ine when 11:16: 33
3 you did this Google |Inage search? 11: 16: 36
4 A O that particular inmage, again, 11: 16: 38
5 | think it was about five or six. 11:16: 39
6 Q And again, just to be clear, the 11:16: 41
7 Googl e I mage search we were tal king about, 11: 16: 43
8 t hose were specific searches about the two 11:16: 45
9 phot ographs at issue in this case? 11:16: 47
10 A Ri ght . 11: 16: 48
11 Q The McNatt photo of Kim Gordon 11:16: 49
12 and the G aham photo of the Rastafarian snoking 11:16: 52
13 ajoint? 11:16: 55
14 A That's correct. 11:16: 56
15 Q Thank you. 11: 16: 57
16 So let's get back to your expert 11: 16: 58
17 report. 11:17: 05
18 I n paragraph 7 you sunmari ze 11:17: 06
19 your opinions. Could you read into the record 11:17:08
20 for me what you wote in paragraph 7, please? 11:17:12
21 A Sur e. 11:17: 16
22 “I'n summary, ny opinions are 11:17:17
23 that 1, Plaintiffs' works are creative and 11:17:21
24 expressive and constitute art. 11:17:25
25 "2, the Prince works use a 1117 27
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2 substantial portion of Plaintiffs' works, and 11.17:31
3 the Prince works are not transformative of 11:17:33
4 Plaintiffs' works. 11:17: 36
5 "And 3, the Prince works are 11:17:38
6 li kely to have a substantially negative inpact 11:17: 39
7 upon the potential market for or val ue of 11.17: 42
8 Plaintiffs' works. 11:17: 46
9 "My opinions are based on ny 11:17: 47
10 review of the materials in this case and ny 11:17: 49
11 experience and speci alized know edge as a 11:17:52
12 phot ography critic, historian, theorist and 11:17:54
13 curator." 11 17: 57
14 Q So let's start with that third 11: 18: 00
15 opi nion, "The Prince works are likely to have a 11:18:01
16 substanti al negative inpact upon the market for 11:18: 03
17 or value of the Plaintiffs' works." 11:18: 05
18 Now, we have al ready tal ked 11:18: 07
19 about how this |awsuit has generated publicity 11:18: 08
20 about both of those two inmges. 11:18: 11
21 Coul d you tell ne the basis for 11:18: 14
22 your opinion that the use of the Prince works 11:18:15
23 was likely to have a substantially negative 11:18:18
24 | npact upon the potential market for or val ue 11:18: 21
25 of the works? 11:18: 26
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2 M5. PELES: bjection to form 11.18: 27
3 A Yes, all publicity is not 11:18: 29
4 necessarily beneficial publicity. Sone 11:18: 36
5 publicity is negative publicity. 11:18: 39
6 So there are several issues | 11:18: 42
7 think here that redound not to the benefit of 11:18: 46
8 the Plaintiffs. 11: 18: 52
9 First of all, the usage of -- 11:18: 55
10 t he unaut hori zed usage of their work and the 11:18:59
11 Def endant's insistence on his right to do that 11: 19: 06
12 could very easily persuade others that the 11:19:11
13 wor ks of these two photographers are avail abl e 11:19: 13
14 for their reuse as well. 11:19: 17
15 Q Anyt hi ng el se? 11:19: 20
16 A Yes. 11:19: 20
17 There is inplicitly an inbal ance 11:19: 23
18 of power in the relationship between the 11:19: 26
19 Plaintiffs and the Defendant. 11:19: 31
20 M. Prince is a very high 11:19: 34
21 profile artist, the Defendants are | ower down 11:19: 36
22 on the scale, and the inplicit disrespect for 11:19: 43
23 their authorship of their work that is inplicit 11:19:50
24 i n his unauthorized usage of their work 11:19: 54
25 di m nishes them in ny opinion, in the public 11:19:59
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2 eye. 11:20: 03
3 Q Anyt hi ng el se? 11: 20: 04
4 A That wll do for now. 11:20: 06
5 Q Ckay. So when you said Prince's 11: 20: 08
6 I nsi stence of his right to do this, what's the 11: 20: 13
7 basis for your opinion that M. Prince has 11: 20: 17
8 i nsisted he has a right to do this? 11:20: 20
9 M5. PELES: (Objection to form 11:20: 23
10 A Hi s usage of the works and his 11:20: 24
11 non- acknow edgnent of the Defendants' -- of the 11:20: 28
12 Plaintiffs' authorship of these works within 11:20: 32
13 his own work as presented, that is, his 11: 20: 37
14 renderi ng them anonynous in his works, and the 11:20: 41
15 very fact of this lawsuit itself, and his 11: 20: 46
16 defense of hinself in this lawsuit. 11:20: 50
17 Q Did you read the deposition of 11: 20: 52
18 Ri chard Prince that was given in this case? 11: 20: 54
19 A Yes, | did. 11: 20: 56
20 Q You di d. 11: 20: 57
21 Now, in his deposition 11:20: 57
22 M. Prince doesn't insist that he had the right 11: 20: 59
23 to take these works, does he? 11:21: 03
24 M5. PELES: Objection to form 11:21: 05
25 A | think he does, yes. 11:21: 11
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2 Q You think he does, okay, we w || 11:21: 13
3 get back to that. 11:21: 15
4 Did you read -- how many vol unes 11:21:17
5 of a transcript did you read? 11:21: 21
6 A Vol unes? 11:21: 25
7 Q Yes, how many pages was 11:21: 26
8 M. Prince's deposition transcript? 11: 21: 27
9 A What | received is listed in 11:21: 31
10 the -- in nmy deposition. 11:21: 33
11 Q Ri ght, but M. Prince was 11:21: 36
12 deposed in this case. 11:21: 38
13 A Yes. 11:21: 40
14 Q Just as | am deposi ng you today. 11:21: 40
15 A Yes. 11:21: 42
16 Q And there was a court reporter 11:21: 42
17 present who transcribed the deposition. 11:21: 43
18 A Ri ght. 11: 21: 46
19 Q And in that deposition, 11: 21: 47
20 M. Prince was asked about his know edge of 11:21: 47
21 t hese wor ks, whet her he knew who the authors 11:21: 52
22 were, why he used them 11:21: 54
23 Do you recall reading a 11:21: 57
24  transcript where he was asked those questions 11:21: 58
25 and tal ked about that? 11:22:01
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2 A No. 11:22: 04
3 Q You didn't read that, okay. | 11: 22: 05
4 didn't think so. 11:22: 07
5 Because -- 11:22: 09
6 M5. PELES: bjection to form 11:22: 10
7 Q -- in fact, M. Prince didn't 11:22: 11
8 I nsist that he had a right to do this. 11:22:13
9 So et ne ask you this. 11:22: 16
10 M5. PELES: Objection to form 11:22:17
11 Q As an expert -- 11:22: 18
12 MR. BALLON. Strike that. 11:22:19
13 Q As an expert in this case, if | 11:22: 20
14 asked you to assune that M. Prince did not 11:22:22
15 I nsist he had a right to use these works, and 11: 22: 25
16 I f he had testified that because these works 11:22: 30
17 had been posted in social nedia he assuned that 11:22:32
18 t he peopl e who posted them wanted themto be 11:22: 35
19 di ssem nated, do you believe that that would 11:22: 38
20 have an i npact on your opinion? 11:22: 41
21 A No. 11:22: 43
22 Q So, then, in fact, when you say 11:22: 45
23 that M. Prince insisted that he had a right to 11:22: 46
24 do so, that actually doesn't inpact your 11:22: 49
25 opinion in this case one way or the other, does 11:22:51
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2 it? 11:22: 53

3 A No. 11:22: 53

4 M5. PELES: bjection to form 11: 22: 54

5 Q Then you al so tal ked about how 11: 22: 54

6 your opinion was based on what you said was an 11:22: 56

7 | mbal ance, an inplicit disrespect for these 11:22: 58

8 phot ogr aphers which you said di mnished themin 11:23:03

9 the eyes of the public, is that correct? 11:23: 05
10 A Yes. 11: 23: 07
11 Q And what is the basis for your 11:23: 08
12 view that there was an inbal ance and inplicit 11:23:10
13 di srespect ? 11:23: 14
14 M5. PELES: Objection to form 11:23:15
15 A The basis for the opinion that 11:23:17
16 it's an inbalance is, | think, self-evident in 11:23: 21
17 M. Prince's promnence in the field and the 11:23: 26
18 | oner | evel of recognition that M. MNatt and 11:23:31
19 M. G aham enj oy. 11:23: 36
20 Q Wul dn't that |ower |evel of 11: 23: 39
21 recognition actually nean that the use by 11: 23: 40
22 M. Prince, if anything, would increase their 11:23:43
23 prom nence and profile? 11:23: 45
24 A No. 11: 23: 47
25 Q Wy ? 11:23: 47

Epi g Court Reporting Sol utions - New York
1- 800- 325- 3376 www. deposi ti on. com


http://www.deposition.com

CONFI DENTI AL

ALLAN D. COLEMAN - 07/12/2018 Page 66
1 ALLAN COLEMAN
2 A Because he left them anonynous, 11.23: 48
3 he refused to identify them 11:23:50
4 Q Now, why do you say he refused 11: 23: 52
5 to identify thenf 11: 23: 54
6 A Because he didn't identify them 11:23:55
7 when he could have. | was readily able to 11: 23: 56
8 i dentify the makers of both these photographs 11:23: 58
9 by dropping -- even if the imge, even if he 11:24: 00
10 didn't know originally whose inmages they were, 11: 24: 02
11 | was readily able to identify the nmakers of 11:24: 04
12 t hese i mages by dropping theminto Google 11: 24: 07
13 Search, Google |mge Search. 11: 24: 09
14 Wiich M. MNatt -- excuse ne, 11: 24:12
15 M. Prince is clearly well versed in digital 11:24: 14
16 | ssues and on-1|ine issues. 11:24: 20
17 Apparently he's able to 11 24: 21
18 construct a hack that enables himto affect the 11:24: 23
19 content of an |nstagram post. 11: 24: 26
20 So I'msure that he is aware of 11:24: 30
21 Googl e Search, and if not, could becone aware 11: 24: 31
22 of it, and could have found out who the nmakers 11:24: 34
23 of these two i mages were, and apparently did 11: 24: 36
24 not . 11: 24: 42
25 Q But you don't actually know 11:24: 42
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2 whet her M. Prince knew about Google | nmage 11:24: 43
3 Search at the tine he nade these works, do you? 11:24: 45
4 A No, | don't. 11:24: 48
5 Q Wth respect to the 11: 24:51
6 attribution -- did you read the depositions of 11: 24: 52
7 M. MNatt and M. Grahamtaken in this case? 11:24: 58
8 M5. PELES: Objection to form 11: 25: 04
9 A | don't think | read -- | read 11:25: 05
10 t he docunents that counsel for the Defendant 11: 25: 07
11 submitted to ne. 11:25:12
12 | don't think those were the 11:25: 13
13 conpl et e depositions. 11: 25: 14
14 Q Ckay. 11:25:15
15 A | think those were reports. 11:25: 15
16 Q Ckay. 11: 25: 17
17 So, in this case M. MNatt was 11:25:18
18 deposed, and at his deposition it canme out that 11: 25: 22
19 al nost imedi ately after M. Prince posted his 11:25: 30
20 work on-line that both Paper magazi ne and 11: 25: 37
21 M. MNatt identified hinself as the 11:25: 41
22 phot ogr apher of the original inage. 11: 25: 46
23 Were you aware of that? 11: 25: 49
24 A No. 11: 25: 50
25 Q So this is the first tine you're 11: 25: 50
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2 hearing about it? 11:25:51
3 A Yes. 11:25: 52
4 Q Does that inpact your opinion? 11:25:55
5 You said that the publicity in 11:25: 58
6 this case would be dimnished in the eyes of 11: 26: 03
7 the public because people woul dn't know t hat 11: 26: 05
8 M. MNatt was the author. 11: 26: 07
9 But if | told you that 11:26: 09
10 M. MNatt and Paper nmagazi ne imedi ately 11:26: 10
11 identified M. MNatt as the author, would that 11:26: 13
12 change your opinion of whether the publicity 11: 26: 16
13 fromthis use would dimnish M. MNatt's 11: 26: 18
14 perception in the eyes of the public? 11:26: 23
15 A Are you saying that M. Prince 11: 26: 26
16 I medi ately identified M. MNatt whenever he 11: 26: 28
17 presented these works? 11:26: 30
18 Q M. MNatt and Paper nmagazi ne 11: 26: 32
19 identified M. MNatt as the author of the 11:26: 35
20 original photo in coments when M. Prince 11: 26: 40
21 posted the work in social nedia. 11: 26: 45
22 So it becane i medi ately known, 11: 26: 49
23 once the work was published, it becane 11: 26: 50
24 | mredi ately known that M. MNatt was the 11: 26: 52
25 ori gi nal phot ographer. 11:26: 55
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2 If | ask you to assune that as a 11:26: 56
3 fact, wouldn't that underm ne your opinion that 11: 26: 58
4 the publicity dimnished the -- dim nished 11:27: 01
5 M. MNatt or his work in the eyes of the 11: 27: 09
6 public? 11:27: 10
7 A No. 11.27: 11
8 Q Wy ? 11:27: 11
9 A Because it does not denonstrate 11:27:14
10 in any way that that indication of authorship 11:27:15
11 enhanced M. MNatt's reputation or the nmarket 11:27:23
12  value of his work. 11:27: 28
13 Q kay. But conversely, | 11:27: 29
14 understand -- conversely, do you have any 11:27: 30
15 actual evidence you can point to that the uses 11: 27: 34
16 by M. Prince in this case of the McNatt and 11, 27; 37
17 G aham phot os actual Iy di mi ni shed the 11:27:39
18 reputation of either photographer or their 11:27: 42
19 phot 0s? 11. 27 44
20 A No. 11:27: 45
21 Q So this is really your theory, 11:27: 46
22 but it's not sonething where there is sone 11:27: 48
23 evi dence you can point to, correct? 11: 27:51
24 M5. PELES: Objection to form 11:27:52
25 A It's my opinion. 11:27:53
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2 Q [t's your opinion? 11:27:53
3 A | was asked to state ny opinion. 11: 27: 55
4 Q s there any way to test that 11: 27: 57
5 opi ni on? 11:27:58
6 A | suppose the test would be to 11:28: 06
7 see if the sales of those images have risen hy 11:28: 08
8 sonme consi derabl e anbunt since the use of -- 11:28: 21
9 since the published use of themby M. Prince. 11: 28: 26
10 Q And what | evel do you consider a 11:28: 31
11 consi der abl e anount ? 11:28: 33
12 A | don't know the individual 11: 28: 37
13 sal es track records of these photographers, so 11: 28: 38
14 | couldn't give a quantity, a hypotheti cal 11:28: 41
15 quantity. 11.28: 47
16 Q So wait a second, in opining in 11.28: 47
17 this case that Prince's use had an adverse 11:28: 50
18 | npact on the market for these two photographs, 11: 28: 56
19 you didn't actually look at the sales records 11:28: 59
20 for either of these photos? 11:29: 02
21 M5. PELES. bjection to form 11: 29: 04
22 A That was not ny -- | did not say 11:29: 05
23 that it had had an adverse effect. That's a 11:29: 07
24 false statenent. 11:29: 10
25 Q So you really don't know either 11:29: 11
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2 way whether it's had a positive inpact, a 11:29: 12
3 negati ve i npact or maybe no inpact at all? 11: 29: 16
4 M5. PELES: bjection to form 11:29: 19
5 Q You don't know, do you, sir? 11:29: 19
6 A No, | don't know. 11:29: 20
7 Q So this is just your theory, but 11:29: 21
8 it's a theory that wasn't based on review of 11:29: 23
9 any actual sales records by either of the 11:29: 26
10 Def endants in this case with respect to the two 11:29: 28
11 photos at issue, was it? 11:29: 30
12 M5. PELES: Objection to form 11:29: 32
13 A No. 11:29: 32
14 But let nme -- | need to clarify 11:29: 36
15 this. It wasn't ny theory that it had had, as 11: 29: 38
16 you put it, those are your words, an adverse 11:29: 41
17 ef fect. 11:29: 43
18 Q ' msorry? 11: 29: 44
19 A | never stated that M. Prince's 11:29: 45
20 uses of these photographs had had, these are 11:29: 48
21 your words |'mrepeating here, a negative 11:29:51
22 effect. 11:29: 54
23 | never stated that. Those are 11:29: 57
24  your words. 11:29: 58
25 Q So then what is your opinion? 11: 29: 59
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2 ["m sorry. 11:30: 00
3 A My opinion was that it coul d 11: 30: 02
4 have. 11:30: 03
5 Q Coul d have? 11: 30: 04
6 A Yes, which is different than had 11: 30: 04
7 had. 11:30: 05
8 Q So, it could, but then also 11: 30: 06
9 equally it could not; it actually m ght have 11:30: 08
10 enhanced their reputations, correct? 11:30: 10
11 M5. PELES. bjection to form 11: 30: 13
12 A | woul dn't know. 11:30: 13
13 Q You woul dn't know. 11:30: 14
14 So -- 11: 30: 16
15 A | haven't -- let's put it this 11: 30: 17
16 way, | have not seen anything that suggests 11:30: 19
17 that their reputations have been enhanced, 11:30: 21
18 i ncluding the articles that | found relative to 11:30: 24
19 this case, they did not suggest that sonehow 11: 30: 28
20 t hese photographers were -- that their profile, 11:30: 30
21 that their reputations had been enhanced by 11:30: 36
22 Prince's use of the work. 11:30: 39
23 Q But you al so haven't seen 11: 30: 40
24 anything to suggest that their reputations have 11:30: 41
25 been i npaired, have you? 11:30: 43

Epi g Court Reporting Sol utions - New York
1- 800- 325- 3376 www. deposi ti on. com


http://www.deposition.com

CONFI DENTI AL

ALLAN D. COLEMAN - 07/12/2018 Page 73

1 ALLAN COLENAN

2 A No. 11:30: 45
3 Q So you really haven't seen any 11: 30: 45
4 evi dence either way? 11: 30: 47
5 A No. 11: 30: 48
6 MR. BALLON: Wiy don't we take a 11:30: 53
7 break, its 11:30; maybe a ten mnute 11: 30: 54
8 br eak. 11: 30: 57
9 M5. APPLETON. Before we go off 11:30: 59
10 the record, | would |like to point out 11:31: 00
11 that it appears that the updated CV was 11:31: 01
12 sent perhaps to a mailing list for just 11:31: 05
13 the McNatt case, and that nobody on 11:31: 08
14 behal f of Gagosian Gallery, Inc. or 11:31: 09
15 Laurence Gagosi an received the updat ed 11:31: 11
16 Cv. 11:31: 14
17 We now have a copy, but this is the |11:31:14
18 first time that we have been able to see 11:31: 15
19 It. 11:31: 17
20 M5. PELES: kay, | apol ogize for 11:31: 19
21 t hat . 11:31: 21
22 MS. APPLETON: We ask in the 11:31: 22
23 future the mailing list for the G aham 11:31: 22
24 case be used as well for anything |ike 11:31: 24
25 t hat . 11:31: 26
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2 M5. PELES: Under st ood. 11:31: 27
3 THE VI DEOGRAPHER:  One nonent, 11:31: 28
4 pl ease. Watch your m crophones. 11:31: 29
5 Here now marks the end of video 11:31: 31
6 file nunber 1. The tine is now 11:31 a. m 11:31: 33
7 We are now off the record. 11:31: 36
8 (At this point in the proceedi ngs 11:31: 38
9 there was a recess, after which the 11:31: 38
10 deposition continued as follows:) 11:31: 38
11 THE VI DEOGRAPHER: Here now nar ks 11:59: 21
12 t he begi nning of video file nunber 2, 11:59: 22
13 the tinmne is 11:59 a.m W are back on 11:59: 24
14 t he record. 11:59: 27
15 Q M. Col eman, are you a nenber of 11:59: 29
16 the National Witers' Union? 11:59: 32
17 A | amnot currently a nenber, but 11:59: 34
18 | have been, | was a menber for a nunber of 11:59: 35
19 years, yes. 11:59: 37
20 Q Have you hel d any executive 11:59: 38
21 positions wth the National Witers' Union? 11:59: 39
22 A Not that | recall, no. 11:59: 45
23 Q Are you a nenber of any other 11:59: 46
24  unions or guilds? 11:59: 47
25 A | am a past nenber of the 11:59: 48
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2 Anerican Society of Journalists & Authors, the 11:59: 50
3 Authors' @uild, the International Association 11:59: 53
4 of Critics of Art, and | ama current nenber of 11:59: 57
5 the Society for Photographi c Education. 12: 00: 02
6 Q |"msorry, what was the |ast 12: 00: 06
7 one? 12:00: 07
8 A The Soci ety for Phot ographic 12: 00: 07
9 Educat i on. 12:00: 09
10 Q What is the Society for 12:00: 12
11 Phot ogr aphi ¢ Education? [I'mnot famliar wth 12:00: 12
12 t hat . 12:00: 15
13 A The Soci ety for Phot ographic 12: 00: 15
14 Educati on was founded roughly 50 years ago, | 12:00: 16
15 think it's alittle over 50 years now. 12:00: 20
16 And it's basically an 12: 00: 23
17 organi zati on of phot ography teachers and ot her 12:00: 24
18 peopl e involved in photo education, nost of it 12:00: 28
19 post - secondary, neaning coll ege |evel, art 12:00: 31
20 institute level, et cetera. 12: 00: 36
21 But there was sone hi gh school 12:00: 37
22 teachers and grade school teachers of 12:00: 38
23 phot ography in the organi zation, and there are 12:00: 40
24 ot her people, critics, curators, et cetera, 12:00: 42
25 whose work sort of overlaps with photo 12:00: 44
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2 educati on.

3 Q Can you tell me what's the

4 I nternational Association of Art Critics?

5 A It's what it says, it's an

6 I nternational association of art critics.

7 Q Ckay, how | ong have you been a

8 nmenber of that organization?

9 A My nmenbership in nost of these
10 organi zati ons has |l apsed in recent years,

11 because I'mnot as actively involved in

12 publishing ny work as | used to be.

13 But it's -- it was founded |

14 believe in Europe, post World War |1, and it

15 has branches in different countries and hol ds
16 annual national conferences and | think an

17 I nternational conference as well every year.

18 Q And you're less involved in

19 t hese organi zati ons because earlier you
20 testified you're sem-retired, is that correct?
21 A Yeah, I'm | ess professionally
22 I nvolved in publishing and in the diversity in
23 publications than | used to be.
24 "' mnostly publishing on ny bl og
25 at this point.
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2 Q | see. And when did you cut 12:01:50
3 back on your involvenent in organi zations? 12:01: 52
4 A I n those organi zati ons, probably 12:01: 54
5 over the -- within the last ten years. 12:01:55
6 Q Wthin the last ten years, okay. 12:01:59
7 Do you use | nstagrantf? 12:02: 04
8 A No, |I don't, but I look at it. 12:02: 06
9 |"mbasically a witer, so Instagramis not as 12:02: 08
10 useful to ne as it would be to sonebody who 12:02: 10
11 makes a | ot of pictures. 12:02: 13
12 Q Do you use other social nedia 12:02: 14
13 pl atforns? 12:02: 16
14 A Ch, yes. | amon Twitter, | am 12:02: 16
15 on, there is a new one called Alignable, | have 12:02: 18
16 a Linkedln account, | had a Facebook account 12:02: 23
17 until very recently. 12:02: 26
18 Once Mark Zuckerberg announced 12:02: 28
19 that he considered us fucking idiots for 12:02: 30
20 trusting us with that data, | pronptly took ny 12:02: 34
21 Facebook page down. 12:02: 38
22 So yes, |I'maware of and 12:02: 39
23 I nvol ved in social nedia. 12:02: 40
24 Q So, with respect to Facebook, 12:02: 42
25 what exactly was the incident that caused you 12:02: 44
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2 to cancel your Facebook account? 12:02: 47
3 A It was recently reveal ed that at 12:02: 49
4 the outset of Facebook, while he was still 12: 02: 50
5 devel oping it, Mark Zuckerberg was in 12: 02: 54
6 correspondence with I guess a friend of his who 12: 02: 56
7 was al so involved in the project, nmaybe, and 12:02: 58
8 who expressed surprise at the fact that people 12:03: 01
9 were trusting himwith all of this personal 12:03: 04
10 dat a. 12:03: 07
11 And he said yeah, "they are 12: 03: 07
12 fucking idiots,” | think that's the quote, 12:03: 08
13 sonething truly derogatory on that |evel, and | 12:03: 11
14  thought okay, that's it for ne, so | amout. 12:03: 13
15 Q | see, okay. 12:03: 17
16 And with respect to Twitter, 12:03: 20
17 when did you first set up a Twitter account? 12:03: 23
18 A Four or five years ago. 12:03: 28
19 Q What's your handl e? 12:03: 29
20 A ADCol emanl. 12:03: 31
21 Q And there is an ADCol eman 12:03: 34
22  someone el se has? 12: 03: 37
23 A No, | don't know why that -- | 12:03: 38
24 put ny own nane in and they said taken or 12:03: 41
25 whatever it was. 12:03: 44
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2 | never | ocated anot her one, 12:03: 45
3 but -- so | just added a 1 to it. 12:03: 49
4 Q | see. And what do you -- how 12: 03: 54
5 active are you in terns of tweeting? 12: 03: 56
6 A Not hugely active. | haven't 12:03: 59
7 done anything for a bit, but forenostly | use 12:04: 01
8 It to nmake announcenents of when | amgiving a 12: 04: 06
9 | ecture or making sonme kind of public 12:04: 09
10 appearance or when a new post appears on ny 12:04: 13
11 bl og, sonething, things of that nature. 12: 04: 15
12 Q Ckay. 12:04: 21
13 A Basi cal |y for professional 12:04: 23
14 announcenents, not for personal announcenents. 12:04: 24
15 Q kay, all right. 12:04: 29
16 Let's get back to your report, 12: 04: 30
17 sir, I want to go back to paragraph 7, the 12: 04: 33
18 summary of your opinions. 12: 04: 37
19 You opi ned that the Prince works 12:04: 41
20 use a substantial portion of Plaintiffs' works 12:04: 43
21 and the Prince works are not transformative of 12: 04: 47
22 Plaintiffs' works. 12:04: 50
23 When you say substanti al 12: 04: 52
24 portion, what do you nean? 12:04: 53
25 A | nmean the -- the | arger anount 12: 04: 55
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2 of the -- the total of the original inmages as | 12:05: 01
3 have seen them 12:05: 06
4 Q In your viewis that significant 12:05: 10
5 to the issue of fair use? 12:05: 12
6 A Yes. 12:05: 15
7 Q Where do you draw the line 12:05: 17
8 bet ween what woul d be a significant and a not 12:05: 18
9 significant portion -- sorry, substantial? 12:05: 25
10 Where woul d you draw the |ine 12: 05: 29
11 bet ween substantial portion and i nsubstanti al 12:05: 30
12 portion? 12:05: 33
13 A Well, again, you would have to 12:05: 35
14 deal with that on a case by case basis. | 12: 05: 36
15 think there is no overall line that can be 12:05: 38
16 dr awn. 12:05: 42
17 Q So, how do you know when that -- 12: 05: 43
18 when you are in the area of substantial; is it 12: 05: 46
19 based on your judgnent and experience? 12: 05: 48
20 A It's based on judgnent and 12: 05: 50
21  experience. It's also based on the fact that 12:05: 52
22 the major content of both of these inmages is 12: 05: 54
23 i ncluded in the versions of themthat 12:06: 00
24 M. Prince appropriated. 12:06: 03
25 Q Did you review any case | aw on 12: 06: 08
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2 fair use in putting together this opinion? 12:06: 11
3 A No. 12:06: 14
4 Q Do you typically review fair use 12:06: 16
5 opi ni ons when they cone out? 12: 06: 20
6 A When they pertain to 12: 06: 22
7 phot ogr aphy, often, yes. 12:06: 23
8 Q Of t en. 12: 06: 25
9 Are you famliar with the Cariou 12: 06: 26
10 case? 12: 06: 28
11 A Yes. 12: 06: 28
12 Q Did you read the Cariou case 12: 06: 29
13 when it cane out? 12:06: 30
14 A If you nean did | read the 12: 06: 32
15 entirety, no? But | read summaries of it in 12: 06: 34
16 various publications. 12: 06: 37
17 Q And do you think that that's a 12: 06: 40
18 good opi ni on? 12: 06: 43
19 M5. PELES: Objection to form 12:06: 45
20 A Good is a val ue judgnent. 12: 06: 48
21 Q Do you think it's a correct 12: 06: 49
22 opi ni on? 12: 06: 50
23 A No. 12:06: 51
24 Q I n what ways do you think the 12: 06: 52
25 Cariou opinion is not correct? 12:06: 53
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2 A | think that the majority of the 12:06: 55
3 content of the inmagery was appropriated, and | 12:07: 01
4 t hi nk that goes against the fair use 12:07: 06
5 requi rement that only small portions, 12:07: 09
6 conparatively small portions be used. 12:07: 13
7 Q Did you read the D strict 12:07:15
8 Court's opinion in this case denying the 12:07:17
9 Def endant's notion to dism ss? 12:07: 20
10 A In the Cariou case? 12:07:23
11 Q No, in this case, in this case 12:07: 24
12 I nvol vi ng Graham and McNatt. 12:07: 27
13 A | don't believe that was in the 12:07: 29
14 docunents that | was presented wth. 12:07: 31
15 Q | see, | see. 12:07: 33
16 But the Cariou case was -- 12:07: 34
17 A No, no, that is years before. 12:07: 37
18 Q That's sonething that you read 12:07: 40
19 years before? 12:07: 40
20 A Yes. 12:07: 41
21 Q Al right, so you didn't read 12:07: 45
22 | ndependent|y about it. 12:07: 46
23 Did you have an opi ni on about 12:07: 48
24 M. Prince or his works at the tine you were 12:07: 50
25 contacted by the Cravath law firmto possibly 12:07:52
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2 wite a report in this case? 12:07: 56
3 A | don't know M. Prince, | have 12:07: 58
4 no opi nion about him 12:08: 00
5 Q Did you have an opinion of his 12:08: 02
6 wor k? 12:08: 03
7 A | have seen various of his 12:08: 05
8 works, and have opi ni ons about those works, 12: 08: 07
9 dependi ng on -- depending on the works. That's 12:08: 13
10 not an overall opinion. 12:08: 18
11 Q But you have witten about 12:08: 19
12 his -- you had witten about his use of 12:08: 21
13 phot ography in art, hadn't you? 12:08: 23
14 A Only really in passing. |[|'ve 12:08: 26
15 never really reviewed an exhibition or a 12: 08: 27
16 publication of his work. 12:08: 30
17 Q | see. 12:08: 32
18 Did you i nspect the Prince 12: 08: 32
19 paintings at issue in this case in preparing 12:08: 36
20 your report? 12:08: 38
21 A No. 12:08: 39
22 Q Have you seen them at any tine? 12:08: 43
23 M5. PELES: Objection to form 12:08: 48
24 A Only in reproduction. 12:08: 48
25 Q And by reproduction, do you nean 12:08: 50
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2 phot ocopi ed pages? 12:08: 53
3 A Ri ght, yeah. 12:08: 55
4 Q Do you know what size they are? 12:08: 58
5 A Not of f hand, no, but | 12:09: 00
6 understand that they are large. Bigger than a 12:09: 01
7 br eadbox. 12:09: 05
8 Q Bi gger than a breadbox, okay. 12:09: 06
9 Al right, and -- so wth 12:09: 13
10 respect to your opinion, the Prince works are 12:09: 16
11 not transformative, what is the basis for that 12:09: 19
12 opi ni on? 12:09: 21
13 A Well, let ne give you an exanpl e 12:09: 24
14 fromny own professional practice so that -- 12:09: 26
15 because it's easier for ne nmaybe to explain 12:09: 31
16 t hat way. 12:09: 33
17 | work on the Apple platform so 12:09: 35
18 | wite on a Mac. 12: 09: 37
19 In witing on a Mac, | use Wrd 12:09: 41
20 for Mac, which is a Mcrosoft program and | 12:09: 42
21 generally save ny files as rich text fornmat 12:09: 47
22 files, because they are nost easily readabl e by 12:09: 51
23 all other word processing prograns. 12:09: 54
24 And in ny files, | generally 12:09: 56
25 work in the type font that's called Arial, 12:09: 58
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2 which is a sans serif font, because | find that 12:10: 01
3 easy to read, and | have a 12 point on ny 12:10: 05
4 screen, 12 point font. 12:10: 09
5 Sony file, my rich text file is 12:10:13
6 a Wrd for Mac rich text file, that is in arial 12:10: 16
7 12 point. 12:10: 21
8 Wen | wite an essay and | find 12:10: 23
9 an editor who is interested in, or a publisher, 12:10: 25
10 book publisher who is interested in publishing 12:10: 28
11 that essay, | send themthat file. 12:10: 30
12 Now, when they get that file, 12:10: 34
13 nost often they are not necessarily anyhow, Mac 12: 10: 36
14 users, so they will inport that file into nost 12:10: 41
15 probably Wrd for Wndows which transforns it 12: 10: 44
16 In sone way. |t changes it, certainly. 12:10: 48
17 And they may very well not work 12:10: 52
18 inrich text format file. They are, nost wll 12:10: 54
19 be probably going to nake that a Wrd .doc file 12:10: 56
20 or Wrd .docx file, which is nost conmon in the 12:10: 59
21 publ i shing i ndustry. 12:11: 02
22 That editor may very well not 12:11: 07
23 appreciate reading in Arial 12 point, they may 12:11:10
24 change it to a serif font, like Tines New 12:11:12
25 Roman, and they may bunp up the type size to 14 12:11: 15
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2 poi nt . 12:11:19
3 So they have al ready changed ny 12:11: 20
4 file in those ways. 12:11: 23
5 Then they and | are going to 12:11: 26
6 have a discussion in which we negotiate -- in 12:11. 27
7 which we negotiate editorial changes, and we 12:11:33
8 wll agree on a certain set of editorial 12:11: 38
9 changes. 12:11: 41
10 And | will then license to them 12:11: 41
11 publication rights to that essay, whatever 12:11: 44
12 ri ghts we have negotiated for English | anguage 12:11: 47
13 publication rights, whatever. 12:11:51
14 They will then send that file to 12:11: 55
15 their -- the file, the edited version that we 12:11:58
16 have created, they will send that to their 12:12: 00
17 I n-house design or their outsourced design 12:12:03
18 firm 12:12: 07
19 And that designer will drop that 12:12: 07
20 file into an InDesign tenplate. So it wl]l 12:12:09
21 cease to be a Wrd file in either Word RTF for 12:12:11
22 Mac or Word doc or docx for Wndows, and it 12:12: 15
23 w I | becone an InDesign file. 12:12: 19
24 And then they will contextualize 12:12:21
25 it, they will put a headline on it, which may 12:12: 22
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2 or may not be the title | gave the piece. 12:12:25
3 They will put surroundi ng 12:12: 27
4 material, they may add an editor's note, they 12:12: 29
5 may add illustrations, they may add ot her 12:12: 33
6 t hi ngs. 12:12: 35
7 There will probably be ads 12:12: 36
8 I nvol ved, and they will recontextualize it. 12:12: 37
9 They will send that, the 12:12: 44
10 designer wll then send that final to their 12:12: 45
11 printer, and their printer will print that out 12:12: 48
12 as an actual printed page on paper. 12:12:52
13 That is a radically different 12:12: 56
14 formfromwhat | originally created, but as | 12:12: 57
15 understand it, that is still ny essay. 12:13:02
16 Even though it has been 12:13: 06
17 radically transforned by all of these 12:13:08
18 t echnol ogi cal changes, that is still ny essay, 12:13:09
19 and that content is still exactly my content 12:13:11
20 covered by copyright. 12:13:15
21 Now, so when you as a subscri ber 12:13:18
22 to this nmagazine, pick this up, you are reading 12:13:21
23 nmy essay, as | understand it. You are not 12:13: 24
24 reading their essay, you are readi ng ny essay. 12:13: 27
25 Now, let's go -- this nay go a 12:13: 30
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2 step further, because this nmagazine quite 12:13:32
3 pr obably nowadays wi Il have an on-Iline aspect, 12:13: 35
4 so they will post it on-Iline. 12:13: 40
5 VWll, to post it on-line, it has 12:13: 42
6 to be transforned yet again into hypertext 12:13: 44
7 mar kup | anguage, HTM., and it will be 12:13: 46
8 transforned that way. 12:13: 49
9 So you may read it that way or 12:13:50
10 soneone else may read it that way, further 12:13:51
11 t ransf or ned. 12:13:53
12 But that is still, as | 12:13: 55
13 understand it, ny essay. 12:13: 56
14 Now, beyond that, you may 12:13:59
15 deci de, because you are a subscriber, you have 12: 14: 02
16 access to the on-line version as well, and you 12:14: 04
17 really |like a passage in ny essay and you 12:14: 06
18 deci de you want to put that passage on your 12:14:11
19 wal | . 12:14:13
20 So you copy and paste that text, 12:14:14
21 and you put it into a programthat enables you 12:14:16
22 to change the font. 12:14: 22
23 You happen to prefer, because | 12:14: 24
24 can see fromyour age and style of dress, what 12:14: 26
25 that woul d be you happen to prefer a 1960 12:14: 29

Epi g Court Reporting Sol utions - New York
1- 800- 325- 3376 www. deposi ti on. com


http://www.deposition.com

CONFI DENTI AL

ALLAN D. COLEMAN - 07/12/2018 Page 89
1 ALLAN COLENMAN
2 psychodelic type font. 12:14: 31
3 And you put ny text into a 1960 12:14: 33
4 psychodelic type font, and you add sone 1960 12: 14: 37
5 style flower power inages to it, and you bl ow 12:14: 40
6 It up to a certain size, and you send it out to 12:14: 45
7 a conpany. 12:14: 49
8 And there are nmany such 12:14: 49
9 conpanies that wll take an inmage, you turn it 12:14:50
10 into a JPEG and you blow it up and you send to 12:14:54
11 It to a conpany that will turn that into a work 12:14: 56
12 on canvas for your wall, and it cones back in 12:14: 58
13 two weeks and you put it up on your wall. 12: 15: 02
14 And you have radically 12:15: 06
15 transforned an excerpt of ny text, and that is 12: 15: 06
16 still my text, as | understand it. 12:15: 11
17 You haven't gai ned copyright to 12:15:15
18 it, you haven't gained authority to market it 12:15: 16
19 in any way; that's still ny text. 12:15:19
20 So that's how | understand this 12:15: 23
21 as a maker of intellectual property. 12:15: 25
22 Q But text is different than a 12: 15: 28
23 painting, isn't it? 12:15: 29
24 A No, it's -- it can be, but it's 12:15: 30
25 al so a graphic elenent, and nmany designers 12: 15: 32
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2 sinply treat it as a graphic elenent, so it's 12:15: 36
3 not inherently different in that sense. 12:15: 38
4 Q But a painting generally is 12:15: 43
5 different than the process of editing text, 12:15: 45
6 which doesn't involve the addition of new 12:15: 49
7 original creative material, correct? 12:15:51
8 M5. PELES: Objection to form 12:15:53
9 A Not necessarily. There are 12:15: 56
10 peopl e who paint texts. 12:15: 57
11 Q How | ong have you been bl oggi ng 12:16: 01
12 about copyright and phot ography? 12:16: 02
13 A | actually began publishing on 12:16: 07
14 the internet in 1995, publishing a website that 12:16: 09
15 eventual |y becane called the Nearby Cafe, which 12:16: 14
16 I ncl uded, anong other content, a newsletter of 12:16: 18
17 m ne. 12:16: 23
18 This was pre-blogware, a 12:16: 23
19 newsletter of mne called C, the letter C the 12:16: 25
20 speed of |ight. 12:16: 28
21 And that eventually turned into 12: 16: 30
22 a bl og which I've been publishing since, 12:16: 32
23 roughly nine years, called Photo Critic 12:16: 36
24 I nt ernati onal . 12:16: 38
25 So that began in June, if | 12: 16: 40
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2 recall, 2009. 12:16: 42
3 Q So you've been witing a blog 12:16: 45
4 for about nine years, and you' ve been witing 12: 16: 46
5 about phot ography and copyright issues for 12: 16: 48
6 roughly 23 years? 12:16: 51
7 A No, roughly 50 years. 12:16: 53
8 Q 50 years, yes? 12:16: 55
9 But witing on-line for 25 12:16: 56
10 years? 12:16: 59
11 A Yes. 12:16: 59
12 Q And witing in general in 12:17:00
13 copyright issues for roughly 50 years? 12: 17: 02
14 A Roughl y. 12:17:05
15 Q Can you think of any instance in 12:17:05
16 that tinme when a phot ograph has been reused in 12 17. 07
17 a painting where you feel that that reuse was 12:17: 12
18 properly a fair use? 12:17:17
19 A You need to define photograph. 12:17: 23
20 Are you speaking of the inmge or are you 12:17: 24
21 speaki ng of the object? 12 17. 27
22 Q Expl ai n the difference. 12:17:29
23 A Wl |, a photograph, as we used 12:17: 31
24 to think of it, nmeaning a physical print, 12:17: 40
25 right, exists as both an i mage and an obj ect. 12:17: 45
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2 There is a physical thing, 12:17:50
3 right, which is the print, and there is the 12:17:51
4 I mge, which is not -- it's enbedded in that 12:17:56
5 physical thing, but it can be enbedded in other 12:18: 01
6 t hi ngs, i1ncluding nonmaterial things, for 12:18: 04
7 exanpl e a JPEG 12:18: 10
8 A JPEGis not in the -- do | 12:18:12
9 need to explain JPEG? 12:18: 16
10 Q No, | understand what a JPEG i s. 12:18: 18
11 A A JPEGis not, in a certain 12:18: 21
12 sense, a physical thing. It exists as a set 12:18:23
13 of, you know, 1s and Os on a drive sonewhere. 12:18: 26
14 But it's not a physical thing in 12:18:33
15 the way that a gelatin silver print is a print. 12:18: 34
16 So, there are paintings that 12:18: 38
17 I ncl ude physical prints of photographs, and 12:18: 43
18 there are paintings that include or are derived 12:18: 47
19 from phot ographi ¢ i rages, and they are not one 12:18: 52
20 and the sane thing, although they nmay be one 12:18: 57
21 and the sane thing. 12:18: 59
22 Q | see. Well, let's start nore 12:19: 00
23 broadly. From either category, can you 12:19: 02
24 identify an instances in your 50 year career 12:19: 04
25 when a phot ograph has been reused in a painting 12:19:09

Epi g Court Reporting Sol utions - New York
1- 800- 325- 3376 www. deposi ti on. com


http://www.deposition.com

CONFI DENTI AL

ALLAN D. COLEMAN - 07/12/2018 Page 93

1 ALLAN COLEMAN

2 t hat you have considered to be properly a fair 12:19:12
3 use? 12:19:15
4 A | amsure there are, yes. 12:19:18
5 Q Can you identify any? 12:19: 19
6 A Reused specifically in a 12:19: 30
7 pai nti ng? 12:19: 32
8 Q Yes. 12:19: 32
9 A Yes, certainly. 12:19: 36
10 Q Ckay. 12:19: 37
11 A There is a series by, of 12:19: 37
12 pai ntings by Bob Dillon, the nusician, that 12:19: 41
13 have begun to be exhibited and published in 12:19: 45
14 reproduction formin the last, | would say four 12:19: 49
15 or five years. 12:19: 52
16 And many of those paintings have 12:19: 57
17 been done from phot ographs. 12:19: 58
18 Q And what is it about those 12:20: 03
19 pai nti ngs that nake the use of photographs a 12:20: 04
20 fair use, in your view? 12:20: 07
21 A He |icensed the usage of any 12:20: 09
22 copyri ghted phot ogr aphs. 12:20: 11
23 Q | see. So the fact that he got 12: 20: 12
24 a license then nakes it permssible, in your 12:20: 14
25 Vi ew? 12:20: 18
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2 A Yes. 12:20: 18
3 Q So -- 12:20: 19
4 A | understand that that's the 12:20: 20
5 | egal fact. 12:20: 21
6 Q Right. So let ne ask, | want to 12: 20: 22
7 make sure |'mclear, in your 50 year career 12:20: 24
8 writing about photographs and copyright, are 12:20: 28
9 you aware of any instance when an artist used a 12:20: 30
10 phot ograph in a painting w thout paying a 12: 20: 37
11 | i censee where you believe that use properly 12:20: 40
12 was a fair use? 12: 20: 43
13 A A copyrighted phot ograph? 12:20: 45
14 Q Yes. 12: 20: 47
15 A Not if the entire photograph was 12:20: 51
16 used. 12:20: 53
17 Q kay. And is it your viewthat 12:20: 54
18 I f an entire copyrighted photograph is used in 12: 20: 55
19 a painting, it wll never be a fair use? 12:20: 58
20 A Well, again, thisis -- this 12:21: 02
21 depends, it depends on the quality or the style 12:21: 04
22 of the painting, for exanple. 12:21: 08
23 If it is radically transforned 12:21:10
24 by the painting and is sinply the basis for the 12:21: 11
25 pai nting, that would be different than if it's 12:21: 13
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2 pretty nmuch replicated line for line, tone for 12:21:18
3 t one. 12:21: 21
4 Q When you say radically 12:21: 21
5 transforned by the painting, what do you nean? 12:21. 22
6 Do you nean if the photographic 12:21: 25
7 image itself is radically transforned, or if 12:21: 26
8 t he use surroundi ng the photograph is -- 12:21: 29
9 I nvol ves radical transformation? 12:21: 33
10 A | would nean that the photograph 12:21: 37
11 Itself would be radically transforned 12:21: 39
12 stylistically in sone way. 12:21: 42
13 If, let's say a 12:21: 44
14 phot oj ournalistic i mage had been rendered by 12:21: 49
15 Picasso in one of his many styles, | would 12:21:52
16 consider that a fair use of the inage. 12:21:56
17 Q But your viewis if a-- if a 12:22:01
18 copyri ghted photograph is used w thout radical 12:22: 04
19 transformati on of the photograph itself, then 12:22:10
20 by definition, regardless of howit's used in a 12:22:12
21 painting, it wouldn't be a fair use? 12:22:15
22 A It would certainly be up for 12:22: 18
23 questi on. 12:22: 20
24 Q VWll, is it your opinion that it 12:22: 26
25 woul d be possible to use a photo w t hout 12:22: 30
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2 nodi fyi ng the photo in a painting where, 12:22: 34
3 because of the other artistic things about the 12:22: 37
4 pai nti ng, besides the photograph, that the use 12:22: 41
5 woul d be a fair use, in your view? 12:22: 43
6 A No. 12:22: 48
7 And again, we are -- we are 12:22: 54
8 speaki ng of the photographic i mage and not the 12:22: 57
9 phot ogr aphi ¢ obj ect. 12:23: 00
10 | need this to be very clear. 12:23:01
11 Q Ckay. And again, to be clear, 12:23: 02
12 t he phot ographi c i mrage, you nean the 12:23: 04
13 copyri ghted photo as opposed to the object 12:23: 06
14 represented in the photo? 12:23:09
15 A Right. Meaning that if a 12:23:10
16 pai nter enbeds a physical photo that he has 12:23: 11
17 | egal possession of into a painting, physically 12:23:14
18 enbeds it in the surface of the painting in 12:23:18
19 sone way, | don't consider that to be a 12:23: 20
20 violation of fair use. 12:23:23
21 Q Ckay. So in this case, if 12:23: 27
22 M. Prince had sinply taken a copy of the 12:23:29
23 G aham photo or the McNatt photo and pasted 12:23: 35
24 that in the center of each painting, rather 12:23: 40
25 than reprinting it, in your view that would be 12:23: 43
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2 a fair use? 12:23: 46
3 A Yes. 12:23: 47
4 Q Let me show you what's been 12:23:51
5 mar ked as Exhibit 213. 12:23:52
6 (The above descri bed docunent was | 12:23:55
7 mar ked Exhibit 213 for identification, as | 12:23:55
8 of this date.) 12: 23: 55
9 Q | will represent to you that 12:23: 55
10 this is a settlenent in the Inre: Literary 12: 23: 56
11 Works in El ectronic Databases Copyri ght 12:23:59
12 Litigati on case. 12:24:01
13 That is the series of 12:24:03
14 consol i dated and coordi nated cl ass action 12:24: 05
15 suits. 12:24: 07
16 A Can we neet again in a week so | 12: 24: 07
17 can read this? 12:24:09
18 Sorry. 12:24:12
19 Q Sorry, follow ng on the original 12:24: 13
20 suit brought by your friend, Jonathan Tasini. 12:24: 14
21 Do you recogni ze this docunent 12:24: 19
22 as the settlenent of what we referred to 12:24: 21
23 earlier as the Tasini litigation in which you 12:24: 24
24 are a naned Plaintiff? 12:24: 27
25 A No. 12:24: 28
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2 Q | would [ike to ask you to | ook 12:24: 30
3 at page 16 of this docunent, which describes a 12: 24: 32
4 payout and settlenent of the Inre: Literary 12:24: 35
5 Works in Electroni c Dat abases Copyri ght 12: 24: 38
6 Litigation case that |ists category A subject 12:24: 42
7 wor ks, category B subject works and category C 12:24: 44
8 subj ect works, and ask you if that | ooks 12: 24 47
9 generally famliar to you as the payout 12:24:53
10 schedule in settlenent of that litigation? 12:24: 58
11 A | don't actually recall if I 12:25: 00
12 ever saw the schedul e. 12: 25: 02
13 Q | see. 12: 25: 05
14 So your know edge about the 12: 25: 07
15 case, would that have been based on what your 12: 25: 08
16 | awyers told you, or that it m ght have been 12:25: 09
17 printed by the National Witers' Union in sone 12:25:12
18 publ i cation? 12:25: 14
19 A It's been -- no, | never 12:25: 14
20 consulted with lawers on this, so it would be 12:25: 16
21 based on what | renenber from back when this 12:25: 21
22 was filed unpteen years ago. 12: 25: 25
23 Q kay. 12:25: 29
24 So you are famliar that you are 12:25: 31
25 a nanmed Plaintiff in a case that settled, but 12:25: 32

Epi g Court Reporting Sol utions - New York
1- 800- 325- 3376 www. deposi ti on. com


http://www.deposition.com

CONFI DENTI AL

ALLAN D. COLEMAN - 07/12/2018 Page 99

1 ALLAN COLENMAN

2 you don't -- you can't recognize if this 12:25:35
3 particul ar payout is the payout schedul e? 12: 25: 38
4 A No; | can't say that | do. 12:25: 42
5 Q | will represent to you that it 12: 25: 45
6 I's, but | appreciate you don't -- it doesn't 12: 25: 46
7 ring a bell for you. 12:25:51
8 A No. 12:25: 52
9 Q | would Iike to ask you to | ook 12: 25: 59
10 at paragraph 10 of your declaration. 12: 26: 00
11 Actual ly, maybe, if you woul dn't 12: 26: 07
12 mnd, if you could read that for ne for the 12: 26: 08
13 benefit of the court reporter and not too 12: 26: 12
14 gui ckly, because he's an excellent typist, 12:26: 15
15 but -- 12:26: 17
16 A "Because postnodern theory 12: 26: 20
17 underpins the artistic practice of Richard 12: 26: 26
18 Prince, as manifested in this case, while also 12: 26: 29
19 buttressing Prince's own articul ated defense 12:26: 33
20 and the supporting argunents of his defenders, 12: 26: 36
21 and because nost of the argunents in the 12: 26: 41
22 Def endants' expert reports | have reviewed are 12: 26: 42
23 prem sed on el enents of what in the discourse 12: 26: 46
24 on art is generally referred to as 'postnodern 12: 26: 50
25 theory' | find it inpossible to discuss the 12: 26: 54
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2 particulars of this case without first setting 12:26: 59
3 forth and analyzing this theory itself (as | 12:27:02
4 understand it), as well as the ways in which 12:27:06
5 Prince and his advocates and supporters use the 12:27: 08
6 theory to justify his actions.” 12:27: 11
7 Q Now, sir, what is your 12:27: 15
8 background and experience that makes you an 12:27:17
9 expert on postnodern theory? 12: 27: 22
10 A Vel |, postnodern theory is one 12:27: 24
11 of a nunber of theories in action in the field 12:27: 27
12 of art criticism literary criticism photo 12:27: 36
13 criticism of course, and other areas. 12:27: 40
14 | have taught this theory in 12:27: 45
15 courses at New York University, | have read a 12: 27: 46
16 great deal, of course, since it began to energe 12:27:50
17 in the 1970s, because it inpinged on ny and 12:27:53
18 entered ny own field. 12: 27: 56
19 | have been on panels about it, 12:27:59
20 | have published articles in relation to it, | 12:28: 02
21 have witten about various postnodern works of 12:28: 05
22 art by various postnodern artists. 12:28: 08
23 | have read a great deal of it, 12:28: 12
24 and | have discussed it wth ny coll eagues in 12:28: 14
25 the field who do or don't or have various 12:28: 16
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2 rel ati onships to postnodern theory.

3 Q What is the basis for your

4 assertion that Prince and his advocates and

5 supporters use postnodern theory to justify

6 their actions?

7 M5. PELES.: bjection to form

8 MR. BALLON: Sorry, | couldn't

9 hear. You what's the objection?

10 M5. PELES: | objected to form
11 | think he uses defenders, and you said
12 advocat es and supporters.

13 MR. BALLON: | am actually

14 reading it word for word, verbatim from
15 his report.

16 So | don't -- | just ask you to
17 refrain fromobjections, if you don't

18 m nd, when it cones literally fromhis
19 report.
20 To avoi d the confusion here, this
21 I s just discussion between | awers.
22 | wll ask the court reporter to
23 ki ndly pl ease read back the questi on.
24 (The question requested was read
25 back by the reporter.)
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2 A Because they use the | anguage of 12:29:21
3 post nodern di scourse, the theory of post -- the 12:29: 24
4 | anguage of postnodern di scourse and theory 12:29: 28
5 frequently in their defense of Prince, and 12:29: 31
6 Prince hinself does that. 12:29: 35
7 Q And who are these peopl e, these 12:29: 37
8 advocat es and supporters, who are you referring 12:29: 38
9 to? 12:29: 40
10 A Lisa Philips, Alan Schwartzman, 12:29: 42
11 Brian Wal |l ace, Prince hinself; | can't renenber 12:29: 45
12 the whole |ist. 12:29: 50
13 But the docunents that | was 12:29: 52
14 provi ded as Defendants' reports on Defendants' 12:29: 54
15 case for Prince. 12:30: 01
16 Q What did these experts actually 12: 30: 02
17 say about postnodern theory? 12: 30: 04
18 A Well, they basically justify 12:30: 05
19 Prince's use of the Plaintiffs' work on the 12:30: 08
20 grounds that appropriation, which is a 12:30: 14
21 post nodern theory term is basically a 12: 30: 17
22 justification for Prince's actions in this case 12:30: 23
23 in regard to Plaintiffs' works. 12:30: 28
24 Q Now, did you actually read the 12:30: 32
25 reports of the experts that you are referring 12: 30: 34
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2 to? 12: 30: 36
3 A Yes, | did. 12:30: 36
4 Q And you are sure they refer to 12:30: 39
5 post nodern t heory? 12: 30: 40
6 A "' msure they use the | anguage 12:30: 43
7 of postnodern theory, which suggests that yes, 12: 30 44
8 they are referring to postnodern theory. 12:30: 48
9 Q The | anguage, and by the 12:30: 50
10 | anguage of postnodern theory, what do you 12:30: 51
11 mean, exactly? 12:30: 53
12 A | ssues of concerns with or use 12: 30: 56
13 of terns |ike appropriation, for exanple, which 12:30:59
14 Is a very specific postnodern theory term 12:31: 02
15 Q | see. Anything else, or just 12:31: 08
16 appropriation? 12:31: 11
17 A The basi c assunptions stated and 12:31: 12
18 inplicit in reports that it is permssible to 12:31: 17
19 take the work of other artists and use it for 12:31: 22
20 your Own pur poses. 12:31: 24
21 Q kay. And Prince hinself hasn't 12:31. 27
22 said that, has he? 12:31:30
23 M5. PELES.: bjection to form 12:31: 33
24 A | don't know. 12:31: 34
25 Q But you say "Prince and his 12:31: 36
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2 advocat es and supporters.” 12:31: 37
3 So that's sort of one person and 12:31: 39
4 two different groups, advocates, supporters, 12:31: 42
5 Prince. 12:31: 45
6 Is there anything specifically 12:31: 45
7 that M. Prince has said that |eads you to 12:31: 48
8 believe that his artistic practice is 12:31: 51
9 under pi nned by postnodern theory? 12:31: 54
10 A He has aligned hinself regularly 12:32:00
11 with postnodern artists in his exhibition 12:32: 01
12 practice, in various interviews, in the 12:32: 05
13 gal leries in which he shows, and the 12:32: 12
14 exhi bitions, group exhibitions in which he 12:32:13
15 shows, and the people who he has selected to 12: 32: 16
16 provide introductions to his exhibition 12:32:21
17 cat al ogues, et cetera. 12: 32: 24
18 Al of themare, in fact, very 12: 32: 26
19 commtted to postnodern theory. 12:32: 28
20 Q So this is your interpretation, 12:32:30
21 it's not sonmething specific that M. Prince has 12:32: 32
22 said that you can point to? 12:32:35
23 A It may well be. | can't -- | 12:32: 36
24 can't put -- | can't quote sonething 12:32:38
25 specifically at this point. | would have to 12:32: 40
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2 | ook through his witings. 12:32: 42
3 Q As you sit here today, there is 12:32: 43
4 not hi ng specifically you can recall M. Prince 12: 32: 44
5 sayi ng about postnodern theory underpinning his 12: 32: 46
6 art? 12:32: 49
7 A No. 12: 32:51
8 Q And then with respect to the 12:32:53
9 experts in this case, if | told you that 12:32: 54
10 actually none of the expert reports refer to 12: 32: 57
11 post nodern theory except the Wallace report, 12:32:59
12 where he refers to "so-call ed postnodern 12:33:03
13 theory," would that change your view about 12: 33: 06
14 whether the experts in this case use postnodern 12:33:09
15 theory to justify M. Prince's actions? 12:33:16
16 A No. 12:33:19
17 Q How does postnodern theory -- 12:33:21
18 how i s postnodern theory relevant to the issue 12:33:23
19 of whether M. Prince's uses in this case are a 12:33: 27
20 fair use, in your view? 12:33:29
21 A Because postnodern theory 12:33: 32
22 rationalizes the -- and this is a postnodern 12:33: 36
23 term appropriation, of work by other artists 12:33:41
24 and the incorporation of that work of those 12: 33: 46
25 works into one's own output, as justified on 12:33: 49
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2 the grounds that there really is no such thing 12:33:55
3 as originality in any case, that we are all 12: 33: 58
4 basi cally conposites of our culture. 12: 34: 02
5 And that all artworks, 12: 34: 06
6 therefore, are conposites of our culture, and 12: 34: 07
7 that, on that basis, since there is no 12:34: 12
8 originality, there is no possible claimfor 12:34:13
9 originality on the part of the nakers of the 12:34:17
10 I ncor porated works, of the appropriated works 12:34: 20
11 and there is no, therefore, |egal basis for 12:34:23
12 those works and the fact, inplicitly, that 12: 34: 26
13 there is no basis for copyright. 12: 34: 30
14 Q So you believe that if an arti st 12:34: 32
15 IS a postnodern artist, that by definition, 12:34:35
16 that artist doesn't believe in copyright 12: 34: 37
17 protection? 12:34: 41
18 A Not -- not automatically, but 12:34: 44
19 qui te probably. 12: 34: 46
20 Q Coul d you | ook at what you wote 12: 34: 47
21 I n paragraph 15 for me, please, and read that 12:34: 48
22 for nme? 12:34:51
23 M5. PELES: Do you want himto 12: 34: 56
24 read it out |oud? 12: 34: 56
25 Q Yes, please, out | oud. 12: 34:58
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2 A "Wth its fundanent al 12:35: 00
3 proposition that originality is a nyth, 12: 35: 02
4 post nodern theory is per se inconsistent wth 12:35: 05
5 t he concept of ownership or copyright. 12: 35: 07
6 "This theory would effectively 12:35: 10
7 preenpt any claimto ownership of and control 12:35:13
8 over rights (even for |imted periods) by any 12: 35: 16
9 creat or anywhere. 12:35: 22
10 “If its advocates prevail, 12:35:23
11 copyright as a legal, ethical and soci al 12:35: 26
12 construct wll evaporate.™ 12:35: 29
13 Q So you view postnodern art as a 12: 35: 33
14 threat to copyright protection as a copyright 12:35: 36
15 owner, correct? 12:35: 39
16 A | view postnodern theory and its 12: 35: 39
17 approval by the legal systemas a threat. 12: 35: 44
18 Q And to what extent do you 12: 35: 47
19 believe the | egal system has approved 12:35: 49
20 post nodern t heory? 12: 35:51
21 A | believe to a considerable 12:35: 53
22 extent . 12:35:55
23 Q Coul d you give ne exanpl es? 12: 35: 56
24 A Yeah, the Prince versus Cariou 12: 35: 58
25 case, as one exanple. Yeah. 12:36: 00
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2 Q Ckay. So that's an exanple 12: 36: 05
3 where the court agreed with postnodern theory 12: 36: 07
4 that you believe ultimately is a threat to 12:36: 11
5 copyright as a |legal, ethical and soci al 12: 36 14
6 constraint? 12: 36: 16
7 A Ri ght . 12: 36: 17
8 Q O her cases that you can point 12: 36: 19
9 to? 12: 36: 21
10 A Not of f hand, no; but there are 12: 36: 22
11 ot hers. 12:36: 25
12 Q Are you famliar with the Googl e 12: 36: 27
13 Books case? 12: 36: 27
14 A Yes. 12:36: 30
15 Q Do you believe that that's al so 12: 36: 32
16 a threat to copyright as a legal, ethical and 12: 36: 33
17 social constraint? 12: 36: 36
18 A | do. 12: 36: 37
19 Q Wiy is that? 12:36: 39
20 A Because it renoves fromthe 12: 36: 40
21 copyright holders the right to authorize 12: 36: 42
22 publication of their works, in the case of 12: 36: 46
23 t hose books that were under copyright at the 12: 36: 52
24 tine. 12: 36: 54
25 Q Can you think of any other 12: 36: 55

Epi g Court Reporting Sol utions - New York
1- 800- 325- 3376 www. deposi ti on. com


http://www.deposition.com

CONFI DENTI AL

ALLAN D. COLEMAN - 07/12/2018 Page 109
1 ALLAN COLENMAN
2 fanmous copyright cases that simlarly underm ne 12: 36: 56
3 copyright as a |legal, ethical and soci al 12: 37: 04
4 constraint? 12:37: 06
5 A Not of f hand, no. 12:37:08
6 Q Now, you note in paragraph 16, 12: 37 17
7 the first sentence, you say, "It's inportant to 12:37:19
8 poi nt out that postnodern theory has not 12:37:22
9 achi eved the universal acceptance in the U S 12:37: 24
10 that would signify at | east w despread cul tural 12:37: 26
11 accept ance. " 12:37:30
12 Way is that inportant? 12:37:32
13 A Wel |, because | believe that 12:37:34
14 cul tural usage suggests a cultural attitude 12:37: 37
15 towards certain kinds of activities, that is 12:37: 44
16 certainly not binding on any court, but that 12:37:50
17 may have an influence on the court as an 12:37:53
18 i ndi cation of contenporary cultural practice. 12: 37: 56
19 Q Now, how inportant is that to 12: 38: 02
20 your opinion in this case? 12:38: 04
21 A The fact that it hasn't becone 12: 38: 07
22 w despread? Not particularly inportant. 12:38: 08
23 Q So why is it included in your 12:38: 11
24 report? Because you say, "it's inportant to 12:38:12
25 poi nt out." 12: 38: 14
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2 Wiy is it inportant to point out 12:38: 15
3 If it's not inportant to your opinion? 12: 38: 16
4 A Wl |, because | wanted to nake 12:38:18
5 the point that there are alternatives to 12: 38: 23
6 appropriation that in fact are already in 12: 38: 27
7 practice and culturally widely culturally 12:38:32
8 accepted and seemto be unproblematic in 12: 38: 36
9 relation to the use of copyrighted materi al s. 12:38: 40
10 And | wanted to preface that by 12: 38: 47
11 suggesting that there are at |east alternatives 12: 38: 49
12 avai | abl e that seemto have, enjoy w despread 12:38:53
13 publ i c acceptance, but -- and that do enable 12:38: 59
14 people to incorporate work by others into their 12:39: 02
15 own wor ks. 12:39: 07
16 Q But that's in the nusic 12: 39: 08
17 I ndustry, isn't it, not the photography or 12:39: 09
18 pai nti ng worl d? 12:39: 11
19 A It's in the intellectual 12:39:13
20 property industry, as | understand it, sir. 12:39: 14
21 Q But in the nusic industry? 12:39: 16
22 A In the nusic branch of the 12:39: 17
23 I ntell ectual property industry, yes. 12: 39: 18
24 Q But not in the photography 12:39: 20
25 wor | d? 12:39: 21
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2 A No. 12:39:21
3 Q O in the world of painting? 12:39: 22
4 A No, al as. 12:39: 24
5 Q And you are al so aware, are you 12: 39: 26
6 not, that many hip-hop artists sanple other 12: 39: 27
7 musi ¢ wi thout paying a |license fee asserting 12:39: 31
8 fair use defense, are you not? 12:39: 33
9 A | am and | am al so aware of 12:39: 35
10 cases where that has been denied, as well as 12:39: 37
11 cases where that's been accept ed. 12:39: 41
12 Q So you are aware that even 12: 39: 43
13 t hough there is the possibility to get 12: 39: 44
14 | i censes, that actually even in the nusic area, 12: 39: 47
15 hi p-hop artists are sanpling copyrighted nusic 12: 39:50
16 wor ks wi t hout paying a license and asserting 12: 39: 54
17 fair use, correct? 12:39: 56
18 A Ri ght, but those are just their 12: 39: 58
19 assertions. 12:39: 59
20 Q Now getting back to your 12: 40: 01
21 assertion from 15 that if advocates of 12:40: 02
22 post nodern theory prevail, copyright as a 12: 40: 05
23 | egal , ethical and societal constraint wll 12: 40: 08
24 evaporate, do you view this case as an 12:40: 10
25 opportunity to correct sone of the past errors 12:40: 13
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2 that you have identified in fair use | aw? 12:40: 15
3 A | think that -- as | understand 12:40: 21
4 it, case law, which is what this would be, is 12: 40: 28
5 not determ native or binding. 12: 40: 37
6 Therefore this case will not 12:40: 42
7 change the fair use lawin any way. It wll be 12:40: 43
8 one of numerous precedents on various sides of 12: 40: 48
9 cases brought under the fair use |aw 12: 40: 55
10 So | don't think that this wll 12: 40: 59
11 serve as a corrective to anything except the 12:41: 01
12 Plaintiffs' situation in this case. 12:41: 06
13 Q But based on your views here of 12:41: 10
14 how post nodern theory could underm ne copyri ght 12:41:13
15 as a legal, ethical or societal constraint, you 12:41:18
16 woul d consider it bad policy, would you not, if 12:41: 21
17 the court were to find that M. Prince's 12:41: 23
18 paintings in this case were a fair use? 12:41: 25
19 A Yes, | woul d. 12:41: 29
20 Q Now - - 12:41:33
21 A Well, excuse nme, | would have to 12: 41: 34
22 correct that. 12:41: 35
23 | would consider it bad 12:41: 36
24 precedent. | don't know what you nean by 12:41: 37
25 policy. | don't know how policy -- how a court 12:41: 39
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2 sets policy. 12:41: 43
3 Q Ckay, |'msorry, maybe policy 12:41: 45
4 isn't the right word. You would consider it a 12:41: 48
5 bad t hi ng? 12:41: 49
6 A | would consider it a bad 12:41: 50
7 precedent. | understand it would be a | egal, 12:41: 52
8 ny understanding is this would be a | egal 12: 41: 54
9 precedent that could be referred to in 12: 41: 56
10 subsequent cases. 12: 41: 59
11 | would consider it a bad 12:42:00
12 precedent using the termthat way. 12:42:01
13 Q And you believe that would be 12:42: 03
14 har nful because it could inperil copyright as a 12:42: 04
15 | egal , ethical or social constraint, correct? 12:42: 08
16 A Yes. 12:42:11
17 Q Let ne ask you to | ook at -- 12:42: 23
18 okay, could you | ook at paragraph 18, please. 12: 42: 40
19 In the first sentence you say, 12:42: 43
20 "Wi | e postnodern theory clains the status of 12: 42: 45
21 theory, nost of its uses are not subject in any 12: 42: 47
22 way to either proof or disproof in the 12:42: 51
23 scientific or |egal sense.” 12:42: 53
24 Do you see that? 12:42: 54
25 A Yes. 12:42:55
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2 Q Do you believe that to be a 12: 42: 56
3 correct statenent? 12:42: 57
4 A Yes, | do. 12:42:58
5 Q Are your opinions in this case 12:42: 59
6 subject to either proof or disproof in the 12:43:01
7 scientific or legal sense? 12:43: 04
8 A My opinions are sinply opinions. 12:43: 08
9 Q So, |ike postnodern theory, 12:43:09
10 isn't it fair to say that your opinions are not 12:43: 11
11 subject in any way to either proof or disproof 12:43: 13
12 in the scientific and/or |egal sense? 12:43: 16
13 A My opinions are theories. 12:43: 22
14 That's a very |oose, that would be a very | oose 12:43: 25
15 use of the word theory as it's understood in 12:43: 29
16 sci ence. 12:43: 32
17 But ny ideas are certainly 12:43: 33
18 subj ect to proof an disproof. 12:43: 35
19 Q In what way? How would -- how 12:43: 37
20 woul d soneone go about proving or disproving 12:43: 41
21 the opinions that you express in your report 12:43: 44
22 here if they wanted to test your theories? 12:43: 45
23 A They coul d show, for exanple, 12:43:51
24  that postnodern theory does not, in fact, deny 12:43:53
25 the concept of originality and authorship. 12:43:59

Epi g Court Reporting Sol utions - New York
1- 800- 325- 3376 www. deposi ti on. com


http://www.deposition.com

CONFI DENTI AL

ALLAN D. COLEMAN - 07/12/2018 Page 115
1 ALLAN COLENMAN
2 Q |"msorry, | don't nmean your 12:44:03
3 Vi ews on postnodern theory, | nean your 12: 44: 05
4 opinions in this case which you sunmari zed 12:44: 08
5 earlier in the report in paragraph 7. 12:44:11
6 Your opinions that Plaintiffs’ 12:44: 18
7 wor ks are creative, and expressive, that the 12:44: 19
8 Pri nce works use a substantial portion of 12:44: 21
9 Plaintiffs' works and the Prince works are not 12:44: 23
10 transformative, and that the Prince works are 12: 44: 25
11 likely to have a substantial negative inpact 12: 44: 27
12 upon the nmarket for or value of Plaintiffs' 12: 44: 30
13 works. That's what |I'mtal king about. 12: 44: 33
14 Isn't it fair to say that your 12: 44: 36
15 opi ni ons on those issues, |ike your 12:44: 38
16 characterization of postnodern theory in 18, 12: 44: 43
17 are not subject in any way to either proof or 12: 44 46
18 di sproof in the scientific and/or |egal sense? 12: 44: 48
19 A No. 12:44: 51
20 Q I n what way coul d soneone go 12: 44:53
21  about proving or disproving the opinions that 12: 44: 55
22 you summarize in paragraph 7 and substantiate 12: 4459
23 t hroughout this report in a scientific and/or 12: 45: 04
24 | egal sense? 12: 45: 07
25 A Well, for exanple, you could 12: 45: 08
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2 nmeasure the surface area of the imge by -- the 12:45: 09
3 I mages by M. MNatt and M. Gahamin their 12:45: 18
4 original form and you could neasure the 12: 45: 24
5 surface area of the sanme inmages as appropri ated 12: 45: 26
6 by M. Prince. 12: 45: 33
7 You coul d determ ne what 12: 45: 37
8 proportion of the original imge was used in 12: 45: 38
9 t hose appropriations by M. Prince. 12: 45: 44
10 And you could prove that | am 12: 45: 47
11 either correct in saying that the anount used 12: 45:50
12 was substantial, or that the anount used was 12:45:51
13 m ni mal . 12: 45: 56
14 That's scientific neasurenent, 12: 45: 59
15 sir. That's very easy to prove or disprove. 12: 46: 02
16 You could do it right nowif you chose to. 12: 46: 05
17 Q Now, with respect to -- |I'm 12: 46: 17
18 trying to renenber the term nology you use, you 12: 46: 20
19 said if a photograph -- and these weren't your 12: 46: 22
20 exact words, you said if a photograph was 12: 46: 25
21 significantly nodified or changed, then it 12: 46: 27
22 could qualify as a fair use. 12: 46: 31
23 And again, | don't want to put 12: 46: 34
24 words in your nouth, because | don't think 12: 46: 35
25 t hose were the exact words. 12: 46: 37
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2 Do you recall what you said and 12: 46: 38
3 what your exact words were? 12: 46: 39
4 A | don't. 12: 46: 41
5 Q Is that a fair characterization, 12: 46: 42
6 t hough, that if a photograph is significantly 12: 46: 44
7 changed, then it could qualify as a fair use? 12: 46: 48
8 A | amnot sure. | would have to 12: 46: 54
9 have the quote read back to ne. 12: 46: 55
10 Q Let me go back, let ne go back 12: 46: 57
11 and | ook earlier in your report and I will get 12: 46: 59
12 t he exact | anguage. 12:47:01
13 Ckay, well, | apologize, | can't 12:47: 25
14 find it. I'Il find it during the break. 12:47: 27
15 But let me ask you a different 12:47: 31
16 gquesti on. 12:47: 33
17 You had indicated that you 12:47: 36
18 believe that M. Prince, as he has used the 12:47:38
19 phot ographs in connection with his paintings in 12:47: 43
20 this case, that he used themin a way that was 12: 47: 45
21 not fair use, and it's your opinion that the 12: 47:51
22 phot ographic el enents are simlar, correct? 12: 47: 55
23 A That the photographic el enments? 12: 47: 59
24 Q The -- the i mge of the G aham 12:48: 01
25 photo, the image of the McNatt photo as used in 12: 48: 05
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2 the Prince paintings are simlar to the 12: 48: 08
3 originals, in your view? 12:48: 12
4 A Yes. 12:48: 13
5 Q Wul d you say they are identical 12:48: 14
6 or would you say they are simlar? 12:48: 15
7 A | would say they are highly 12:48: 17
8 simlar. 12: 48: 20
9 Q H ghly simlar. 12:48: 20
10 In what ways are they different, 12:48: 24
11 I n your view? 12: 48: 26
12 A Vel |, again, we would have to 12: 48: 30
13 tal k about -- we would have to deci de whet her 12:48: 32
14 we are tal king about the inmges or the objects. 12:48: 34
15 | haven't seen the objects in 12:48: 39
16 either case, in either instance. | haven't 12:48: 41
17 seen the original, | haven't seen Prince's 12: 48: 45
18 works in the flesh, so to speak, and | have not 12: 48: 49
19 seen either McNatt's or Grahamlis prints. 12:48: 52
20 So we are tal king here about the 12: 48: 57
21 i mges. | just want to nake sure what we 12: 48: 58
22 are -- of that term nol ogy here. 12:49: 01
23 Q So, if you actually inspected 12: 49: 04
24 the originals of the two photographs and the 12: 49: 05
25 two paintings, it's possible that m ght change 12:49: 09
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2 your opi nion? 12:49:10
3 A No, |I'mjust qualifying ny 12:49:11
4 opi nion by saying that | have not seen those. 12:49:13
5 | am not saying that woul d 12:49:17
6 change ny opinion. | don't know that that 12:49: 18
7 woul d change ny opi nion. 12:49:19
8 Q But wi thout seeing the 12: 49: 20
9 originals, how do you know that it coul dn't 12:49: 21
10 change your opi nion? 12:49: 22
11 A | don't. | don't say that it 12:49: 24
12 wouldn't, | don't say that it woul d. 12:49: 25
13 Q You just don't know either way? 12:49: 27
14 A | just don't know. 12:49: 28
15 Q Al right. So getting back to 12:49: 29
16 based on what you have seen, the reproductions, 12:49: 31
17 t he phot ocopi es of the inages, is your 12:49: 35
18 understanding that -- first of all, let's talk 12: 49: 40
19 about the McNatt and the G aham phot os. 12:49: 43
20 A Ri ght. 12:49: 45
21 Q Are those black and white or 12: 49: 46
22 col or photos, to your understandi ng? 12:49: 48
23 A To ny understanding, they are 12:49: 49
24 bl ack and white, but today people print black 12: 49: 51
25 and white phot ographs on col or printers using 12: 49: 55
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2 col ori ngs. 12:49: 57
3 So thisis -- it's alittle 12:49: 59
4 different than things used to be in the anal og 12:50: 01
5 days of photography, when a color print was a 12:50: 04
6 color print and nade with a very different kind 12:50: 06
7 of process than a black and white print. 12:50: 08
8 Q | see. And -- 12:50: 10
9 A They appear as black and white 12:50: 13
10 or nonochrone inmages in the versions that | 12:50: 15
11 have seen, but those are JPEG versions. 12:50: 18
12 Q | see. And to a reasonable 12:50: 21
13 observer, would a nonochronme print of a 12:50: 23
14 phot ogr aph appear different froma bl ack and 12:50: 26
15 white print printed on a color printer? 12:50: 29
16 A No, not -- | don't think so, not 12:50: 34
17 to the average observer, no. 12:50: 35
18 Q To you as a trained expert, 12:50: 38
19 woul d you see a difference? 12:50: 40
20 A If | used a | oupe, you know, a 12:50: 43
21 jeweler's | oupe and actually | ooked at the 12:50: 46
22 detail that closely, but just froman eyeball 12:50: 49
23 perspective, not necessarily. 12:50: 54
24 Q | nmean, again, |'mcertainly not 12:50: 57
25 an expert, but when | | ook at a picture |I can 12:50: 59
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2 certainly tell when a black and white picture 12:51: 02
3 has been printed in col or and when a bl ack and 12:51: 04
4 white picture has been printed using a 12:51: 06
5 nmonochr one phot ogr aph. 12:51: 09
6 Are you saying you as an expert 12:51: 10
7 can't nmake that distinction? 12:51: 12
8 M5. PELES: Objection to form 12:51: 14
9 A No, that's not what | said. 12:51: 16
10 Q So, if you look -- let's assune 12:51:19
11 these are high quality prints. 12:51: 20
12 A Digital prints? 12:51: 25
13 Q Ckay, well, does it nake a 12:51: 28
14 difference? 12:51:29
15 A | don't know, |'m asking you. 12:51:30
16 You're using the termprint as if it's 12:51: 32
17 generically understood. | am suggesting that 12:51: 33
18 it's not. 12:51: 36
19 Q | mean, again, |'mnot an 12:51: 37
20 expert. 12:51: 38
21 A Ri ght . 12:51: 39
22 Q | know just for nyself that when 12:51: 40
23 | ook at a picture, | can see the difference 12:51: 42
24 bet ween a traditional nonochrone black and 12:51: 45
25 white print and a black and white photo that 12:51: 48
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2 has been printed in a color printing process. 12:51:53
3 To ny eye, which is untrained, | 12:51:56
4  can see the difference. 12:51: 57
5 So |"mjust challenging you and 12:51:59
6 asking as an expert in this area, are you 12:52: 02
7 saying that without using a jewelers m croscope 12:52: 04
8 you usually can't tell the difference? 12:52: 10
9 A | am saying that | know many 12:52:12
10 phot ogr aphers who have worked both analog -- in 12:52: 16
11 anal og forns, wet photography, as we call it, 12:52:19
12 or wet photography and digitally. 12:52: 23
13 And sone of them have made 12:52: 26
14 prints that are pretty much indistinguishable 12:52: 28
15 fromtheir -- | mean, digital prints that are 12:52: 33
16 pretty nuch indistinguishable fromtheir 12:52: 36
17 gelatin silver black and white prints. 12:52: 37
18 And ot hers have made prints that 12:52: 41
19 have other qualities that indicate that they 12:52: 42
20 have been made on a color printer. 12:52: 48
21 So, there is no unitary quality 12:52: 52
22 to digital prints that automatically signals 12:52: 59
23 that they have been nmade on a digital printer. 12:53:02
24 Q | see. 12:53: 05
25 Now, | understand you've not 12:53: 06
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2 seen the actual paintings at issue in this 12:53: 07
3 case? 12:53: 09
4 A Ri ght . 12:53: 09
5 Q But fromthe photocopi es you 12:53: 09
6 have | ooked at, do you have an understandi ng of 12:53: 11
7  whether the photographic elenents of those 12:53:15
8 pai nti ngs are nonochrone or printed froma 12:53: 18
9 color printer? 12:53: 22
10 A They appear to be nonochrone in 12:53: 26
11 the JPEGs. But since | understand that 12:53: 28
12 M. Prince -- M. Prince -- sorry, Prince, 12:53:31
13 M. Prince outsourced the digital printing of 12:53: 36
14 those, and since sone of the other elenments of 12:53: 41
15 the prints works are in color, | assune that 12:53: 45
16 the entirety of themis in color. 12:53: 49
17 That is, | assune he didn't 12:53: 56
18 | sol ate the phot ographic el enent and have t hat 12:53: 58
19 printed in nonochronme and have the rest of it 12:53:59
20 printed in color. 12:54:03
21 If that's clear. 12:54: 06
22 Q I n paragraph 18 you al so say, 12:54:17
23 "The clai mof postnodern theories, ideas to any 12:54:19
24 sort of validity and authority is arguable at 12:54: 24
25 best . 12:54: 27
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2 The i deas have only whatever 12:54: 27
3 credibility high profile cultural figures, such 12:54: 29
4 as those providing expert reports on 12:54: 33
5 M. Prince's behalf, have granted them 12:54: 35
6 s that a back-handed way of 12:54: 41
7 saying that the experts supporting M. Prince 12:54: 42
8 in this case are high profile cultural figures? 12:54: 46
9 A | suppose. 12:54:59
10 | don't think it's necessarily 12:55: 05
11 back- handed. It's fairly straightforward. It 12:55: 06
12 says "such as these people,” right? 12:55: 09
13 Q So you know of these people and, 12:55: 12
14 | mean, do you respect these people? 12:55:13
15 A | know of them and | consider 12:55: 16
16 them col |l eagues in the field in a broad sense, 12:55: 18
17 yes. 12:55:21
18 Q And you consider them experts in 12:55: 25
19 this field? 12:55: 26
20 A Reasonably as expert as | am 12:55: 29
21 Q So now, that's interesting. So 12:55: 34
22 they are col |l eagues who are as expert as you 12:55: 37
23 are, but they have cone to very different 12:55: 38
24  concl usi ons. 12: 55: 41
25 To what do you attribute that? 12:55: 42
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2 A There are many ways to skin a 12:55:53
3 cat as there are differences of opinion in the 12:55: 55
4 field, as in any field. 12:55: 57
5 Q So is it possible in your view 12:56: 05
6 they are right and you are wong? 12:56: 06
7 A It's always possi bl e that 12:56: 08
8 soneone else is right and I'm w ong. 12:56: 09
9 Q What about the credibility -- 12:56: 14
10 ' msorry. 12:56: 21
11 Just to be clear, proof or 12:56: 24
12 di sproof of postnodern theory doesn't have any 12: 56: 26
13 | npact on -- 12:56: 30
14 MR BALLON: Well, I'msorry, let 12: 56: 31
15 me retract that. 12:56: 32
16 Q Let's go to 19. You say, "In 12: 56: 35
17 the m nds of those who enbrace postnodern 12:56: 36
18 theory, claimng to be an artist who subscri bes 12:56: 38
19 to postnodern theory, and endorsenent as such 12:56: 41
20 by assorted art-world lum naries, apparently 12:56: 44
21 constitutes a license to 'appropriate'.” 12:56: 48
22 s that intended as a serious or 12:56: 50
23 a sarcastic observation? 12:56: 53
24 A No, that's a serious 12:56: 55
25 observati on. 12:56: 56
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2 Q And who specifically are you 12:56: 58
3 tal ki ng about, anyone in particular? 12:56: 59
4 A Both the critical and curatori al 12:57: 06
5 advocat es of postnodern art and the artists who 12:57: 09
6 have variously grouped thensel ves under the 12:57: 18
7 unbrel l a of postnodernism 12:57:21
8 Q So later in that paragraph you 12:57: 24
9 refer to "Prince's claimthat he has the right 12:57: 26
10 to 'appropriate' the work of others.” 12:57: 29
11 What claimare you referring to? 12:57: 34
12 A Vell, there is aclaiminplicit 12:57: 37
13 in the works thensel ves that he has a right to 12:57: 39
14 make them and that he has a right to use the 12:57: 43
15 materials with which he has nade them 12:57: 46
16 Q Wiy do you -- 12:57: 48
17 A That claimseens to ne to be 12:57: 49
18 inmplicit in any work of art. 12:57: 50
19 Q Well, | nmean, isn't it possible 12:57:58
20 that -- well, actually in this case M. Prince 12:58: 00
21 has testified that these were inages that were 12:58: 05
22 wdely dissem nated on social nedia. 12:58: 06
23 He believed that the people who 12:58: 09
24 created the photos took them and took themwth 12:58: 11
25 a view of wanting themto be di ssem nated. 12:58: 16
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2 He thought that the Rastafarian 12:58: 21
3 picture was a picture of rastajay92. 12:58: 22
4 Does that change your view that 12:58: 26
5 sinply by using these photos he is making a 12:58: 28
6 claimthat he has a right to appropriate thenf 12:58: 32
7 A No. 12:58: 36
8 Q So the fact that at the tine 12:58: 38
9 M. Prince nmade these photos he did not know 12:58: 40
10 that either M. Gahamor M. MNatt clainmed 12: 58: 44
11 rights in these photos, does that change that 12:58: 48
12 Vi ew? 12:58:51
13 A No. 12:58:51
14 Q So you believe sinply by -- 12:58: 56
15 sinply by using a photo in a painting, 12:58: 58
16 regardl ess of the author's subjective intent or 12:59: 00
17 know edge, the painter is claimng a right to 12:59: 04
18 appropriate the photo, if it turns out, whether 12:59: 08
19 he knew it or not, the photo is copyrighted by 12:59:11
20 soneone el se? 12:59: 14
21 A Wul d you say that again? 12:59: 15
22 MR BALLON: | will ask the court 12:59: 17
23 reporter to read it back. 12:59: 17
24 (The question requested was read 12:59: 18
25 back by the reporter.) 12:59: 18
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2 A | don't deal with intent as a 12:59: 45
3 critic, it's not a concern of m ne. 12:59: 46
4 Q No, | understand, but you are 12:59: 49
5 maki ng a pretty big assunption here. 12:59: 50
6 You are saying that by including 12:59: 54
7 a photograph in a painting, that a photographer 12:59: 56
8 is making a claimthat they have the right to 13: 00: 02
9 appropriate the work of others? 13:00: 04
10 A You nean a painter? 13:00: 06
11 Q Pai nter, yes. 13: 00: 07
12 A You sai d phot ographer. 13:00: 08
13 Q |"msorry, | apol ogize, painter, 13:00: 09
14 that by including a photograph in a painting, 13:00: 11
15 regar dl ess of whether the painter knows that 13: 00: 13
16 the work is copyrighted or bel ongs to soneone 13: 00: 16
17 el se, you've said that the painter is naking a 13:00: 19
18 claimjust by virtue of using it. 13:00: 25
19 A Yes. 13:00: 27
20 Well, by virtue of using it and 13:00: 29
21 putting it, making it public. | would have to 13:00: 31
22 gqualify that. 13:00: 33
23 If he does this in the privacy 13: 00: 35
24 of his studio, that's a different thing. 13:00: 36
25 Q And t hen beyond that, you say, 13: 00: 40
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2 "Prince and his defenders trot out all the 13:00: 42
3 predi ctabl e tropes of postnodern jargon, which 13:00: 47
4 adds up to the assertion that because Richard 13:00: 51
5 Prince is an a clained artist who sells at very 13:00: 54
6 hi gh prices, and in whom nmany i ndivi duals and 13: 00: 57
7 institutions are heavily invested, both 13:01: 01
8 financially and reputationally, his assertion 13:01: 04
9 of entitlenent to the output of others is not 13:01: 07
10 to be questioned and he gets what he pl eases.™ 13:01: 10
11 M5. PELES. bjection to form 13:01: 15
12 Q Is that intended as a sarcastic 13:01: 16
13 observation or -- is that intended as a 13:01: 19
14 sarcasti c observation? 13:01: 23
15 A No, that's intended as anal ysis. 13:01: 24
16 Q So what predictable tropes of 13:01; 27
17 post nodern jargon has Prince trotted out? 13:01: 30
18 A The assunption that 13:01: 37
19 appropriation is permssible, that the -- I'm 13:01: 38
20 sorry, | amgetting a little foggy, | think I 13:01: 52
21 need lunch -- that authorship is not a 13:01: 54
22 significant issue, that works by other artists 13:02: 03
23 are raw material for one's own work, including 13:02: 11
24 exact quotation of that work or conparatively 13:02: 19
25 exact quotation of that work, even in total, et 13: 02: 23
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2 cetera. 13:02: 28
3 Q And is that based, again, just 13: 02: 34
4 on the assunption that if a photograph is 13:02: 36
5 I ncluded in a painting, regardl ess of whether 13:02: 39
6 the painter knew that soneone else clained a 13:02: 42
7 copyright init, that that act alone is the 13: 02: 45
8 claimthat you are referring to here? 13:02: 55
9 A Again, we have to specify if we 13:02: 56
10 are tal king about a photographic i rage and not 13:02: 59
11 a physical phot ograph. 13:03: 01
12 Q Yes. 13: 03: 02
13 A Yes, yes. 13:03: 02
14 Q s there anything el se, anything 13:03: 04
15 el se that you base this coment on? 13:03: 08
16 Beyond the use in a photo, is 13:03; 14
17 there any particular quote by M. Prince that 13:03: 16
18 you can point to? 13:03:19
19 A No. 13:03: 21
20 Q I n paragraph 20 -- 13:03: 24
21 M5. PELES: |If you are going to 13:03: 25
22 nove on to a new paragraph, maybe we 13:03: 26
23 shoul d take a break now. 13:03: 27
24 W have been goi ng about an hour 13:03: 29
25 and ten m nutes. 13:03: 30
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2 MR. BALLON: What | would like to | 13:03:31
3 do, if we can, if it's okay with the 13:03: 31
4 wtness, is | want to finish this issue 13:03: 33
5 of postnodern theory, which is 13: 03: 37
6 paragraphs 20 and 21, so we just finish 13:03: 40
7 this |ine of questioning. 13:03: 43
8 M5. PELES: About how |l ong do you | 13:03:45
9 think that will be? 13:03: 46
10 MR. BALLON: | hope it's pretty 13: 03: 47
11 qui ck. There is only so nmuch postnodern | 13:03:48
12 t heory any of us can take before or 13:03: 51
13 after |unch. 13:03: 53
14 M5. PELES: |s that okay with 13: 03: 54
15 you, M. Col eman? 13:03: 55
16 THE WTNESS: It's okay with ne, 13:03: 57
17 yes. 13:03: 58
18 MR. BALLON: Thank you. 13:04: 00
19 Q So in paragraph 20 you refer to 13: 04: 00
20 assorted art world figures. W do you nean 13: 04: 02
21 specifically? 13:04: 05
22 A Vell, | would certainly say that 13:04:12
23 the art world deponents or reporters in this 13: 04: 14
24 case, including Brian Wil |l ace and ot hers. 13:04: 17
25 Q So, | nmean, assorted art world 13:04: 24
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2 figures neans the experts who have submtted 13:04: 26
3 reports in this case? 13: 04: 28
4 A Yes. 13:04: 29
5 Q Anyone el se? 13:04: 30
6 A No one | can think of 13:04: 33
7 specifically, but there have been other such 13:04: 34
8 cases, like the Cariou case, and other cases 13: 04: 36
9 I nvol vi ng appropriation, where arguably the 13: 04: 40
10 sane argunents have been nade. 13:04: 45
11 Q | see, | see. 13:04: 46
12 So you are referring to any 13: 04: 47
13 case, any instance where -- 13: 04: 49
14 MR. BALLON. Ckay, all right, 13: 04: 53
15 never mnd. | wthdraw the question. 13: 04: 54
16 Q You state in the first sentence 13:04: 59
17 of that paragraph, "I note in this regard that 13:05: 01
18 nost challenges to artistic 'appropriation of 13:05: 03
19 the work of others involve a high profile 13: 05: 08
20 artist taking the work of |esser known artists 13:05: 11
21 and claimng the right to do so by dint of art 13: 05 14
22 world stature.” 13:05: 17
23 What is the basis for that 13:05: 20
24 opi ni on? 13: 05: 22
25 A Most of the cases that | have 13:05: 23
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2 seen have been -- well, we need to take a step 13:05: 24
3 back here. 13:05: 28
4 Phot ogr aphy has | ong, enjoyed is 13:05: 29
5 the wong word, has | ong experienced second 13: 05: 33
6 class status within the art world fromthe very 13: 05: 36
7 I nception of the nedi um 13:05: 40
8 And therefore there is a 13:05: 43
9 hierarchy in the art world in which 13: 05: 45
10 phot ogr aphers rank | ower al nbst generically, 13:05: 49
11 al nost by definition, than painters and 13:05: 53
12 scul ptors and ot hers who define thensel ves not 13: 05: 56
13 as phot ographers, but as artists. 13: 05: 59
14 So wth that as kind of a 13: 06: 02
15 background, nost of the cases that | have seen 13: 06: 04
16 that involve appropriation of works of art, of 13: 06: 10
17 phot ogr aphs, have involved painters, and in a 13:06: 16
18 few cases | suppose scul ptors, but | can't 13:06: 21
19 t hi nk of anything specifically; painters using 13: 06: 23
20 | mges by phot ographers. 13: 06: 26
21 Q But it's not always the case 13: 06: 29
22 t hat appropriation involves the use of a high 13: 06: 30
23 profile artist taking the work of a | esser 13:06: 33
24 known artist, is it? 13: 06: 36
25 A | can't think of cases -- | 13:06: 39
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2 can't offhand think of a case in which a | esser 13: 06: 42
3 known artist used the work of a higher profile 13: 06: 45
4 phot ogr apher. 13: 06: 49
5 Q Ckay. 13: 06: 51
6 A | nmean, |'mnot saying there are 13: 06: 52
7 no such cases. | can't think of one. 13:06: 53
8 Q Are you famliar with sone of 13: 06: 57
9 the works of Picasso and Matisse where each of 13:06: 59
10 t hem copi ed paintings by the other artist? 13:07: 02
11 A Yes. 13:07: 05
12 Q And both of those were very high 13:07: 05
13 profile painters, weren't they? 13:07: 07
14 A Yes, they were. 13:07: 09
15 Q But in each instance they were 13:07: 10
16 appropriating the painting of a fanous 13:07: 12
17 aut hor -- fanous painter, correct? 13:07: 14
18 A Vell, I'"'mnot sure that even 13:07:16
19 they would agree with that term since they 13:07: 18
20 knew each other, and had cordial relationships 13:07:19
21 wi th each ot her. 13:07: 22
22 And Picasso and Bracht basically 13:07: 23
23 I nvent ed Cubi smtogether and shared el enents of 13: 07: 26
24  that approach, and naybe even shared el enents 13:07: 29
25 of their imagery, but I'mnot sure either of 13. 07 32
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2 t hem woul d have said | have appropriated ny 13:07: 34
3 friend George's style for this corner. They 13. 07: 37
4 woul d not use that | anguage. 13:07: 43
5 And it was usually done with at 13: 07: 46
6 | east tacit consent. 13:07: 47
7 Q And | nean, it's fair to say 13:07:50
8 also a lot of artists don't use the term 13:07: 52
9 appropriation, they consider it an honage or a 13:07: 54
10 tribute to the other artist. 13:07: 57
11 Isn't that true? 13:07:59
12 A Wll, as a friend of mne once 13:08: 02
13 said, imtation is the sincerest formof theft. 13:08: 04
14 Q You are maki ng an assunption 13:08: 09
15 that M. Prince views this as appropriation as 13:08: 12
16 opposed to homage or attribute, correct? 13:08: 15
17 A Wel |, appropriation in general 13:08: 20
18 I n postnodern jargon, discourse, refers to the 13:08: 21
19 taki ng of work from anot her source w thout 13:08: 25
20 per m ssi on. 13:08: 28
21 Q And so from your perspective, 13:08: 30
22 perm ssion is key? 13:08: 32
23 A Yes. 13: 08: 34
24 Q And that's relevant to whet her 13: 08: 34
25 sonething is a fair use? 13:08: 35
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2 A Yes. 13:08: 37
3 Q Are you famliar with 13:08: 39
4 M. Prince's painting where he repaints a de 13:08: 39
5 Kooni ng wor k? 13:08: 46
6 A Not particularly, no. 13: 08: 49
7 Q But if | told you he had done 13: 08: 50
8 so, you woul d concede that that's an instance 13:08: 51
9 of one painter repainting a work of an even 13:08: 54
10 nore fanous painter; wouldn't you agree? 13:09: 01
11 A | would have to see them and 13:09: 03
12 see what differences and simlarities existed 13:09: 05
13 before | came to a conclusion that this was an 13:09: 11
14 appropriation. 13:09: 14
15 Q Do you view de Kooning as a 13:09: 17
16 | esser known artist than Richard Prince? 13:09: 20
17 A No. 13:09: 22
18 Q He's perhaps better known, 13:09: 23
19 correct? 13:09: 24
20 A Per haps, vyes. 13:09: 25
21 Q So those are at | east some 13:09: 26
22 exanpl es of artists using or appropriating the 13:09: 28
23 art of better known artists, correct? 13:09: 35
24 A Il would -- | would, again, be 13:09: 42
25 unlikely to use the word appropriating with the 13:09: 46
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2 case of Picasso and Matisse. So that's your 13:09: 48
3 word for it, but it's not mne. 13:09: 53
4 Q Well, actually, it's your word, 13: 09: 54
5 Sir 13:09: 55
6 A No, | never referred to Picasso 13:09: 56
7 and Matisse -- 13:09: 58
8 Q "' musing the word that you put 13:09: 59
9 I n your report. 13:10: 01
10 A But you are using it in a very 13:10: 02
11 different case than | would not use it and have 13:10: 03
12 not used it in. 13:10: 06
13 You are using it in the case of 13: 10: 07
14 Picasso painting in the style of Matisse. 13:10: 08
15 | never made that reference. | 13:10: 11
16 am maki ng very clear on the record that this is 13:10: 13
17 your words, they are not ny words. 13:10: 16
18 Q So the fact that they are 13:10: 17
19 friends neans it's not appropriation when they 13:10: 19
20 do that? 13:10: 21
21 A The fact that they are friends 13: 10: 22
22 and sharing ideas, yes. 13:10: 23
23 Q Now, the exanple you gave -- 13: 10: 24
24 A It may nean that, | don't know. 13:10: 26
25 | don't actually know how Matisse felt about 13: 10: 27
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2 t hat . 13:10: 31
3 Q A nonent ago you tal ked about 13: 10: 33
4 how phot ography is viewed by sone people as a 13: 10: 34
5 | esser formof art, and that you're famli ar 13: 10: 37
6 with nore instances of photographs being used 13: 10: 42
7 by pai nters. 13:10: 45
8 A Um hum 13:10: 46
9 Q | nmean, is that an issue that 13:10: 49
10 you're aware of photographers commonly 13:10: 51
11 conpl ai ni ng about ? 13:10: 54
12 A | wouldn't say commonly. It 13:10: 57
13 doesn't exactly happen conmmonly, but it happens 13:10: 59
14 regul arly. 13:11: 02
15 Q Are you famliar with instances 13:11: 06
16 wher e phot ographers may take pictures of 13: 11. 07
17 pai nti ngs? 13:11: 13
18 A Ch, of course. 13:11:14
19 Q And woul d that be an 13:11: 15
20 appropriation, or is that perm ssible? 13:11: 16
21 A Wl |, assum ng that the 13:11: 19
22 pai nti ngs are under copyright, it depends on -- 13:11: 21
23 and there are different kinds of photographs 13:11: 28
24  that incorporate paintings. 13:11:30
25 There are pictures that people 13:11: 31
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2 make i n nuseuns, for exanple, of nmuseum goers 13:11:32
3 in front of paintings. 13:11: 35
4 Apparently that is permssible 13:11: 36
5 to the nuseuns or not, depending on the 13:11: 38
6 museum s policies. 13:11: 41
7 So | would say that woul d depend 13:11: 44
8 entirely on the policies of the institutions 13:11: 46
9 t hat are housi ng those worKks. 13:11: 49
10 Q But putting aside the issue of 13:11:52
11 | icense or permssion, if a photographer took a 13:11:53
12 phot ograph of a copyrighted painting -- 13:11: 57
13 A Ri ght . 13:12:01
14 Q -- W thout perm ssion, would 13:12: 01
15 that be a formof appropriation, in your view, 13:12: 04
16 t hat was not perm ssi bl e? 13:12: 08
17 A What woul d they be doing wth 13:12:10
18 t hat phot ograph? 13:12: 11
19 Q | don't know. 13:12:15
20 A Maki ng t he phot ograph? No, that 13:12: 16
21  would not be a violation of fair use, it would 13:12: 18
22 not be a violation of fair use for a painter to 13:12: 20
23 do that in the studio. 13:12: 23
24 Q VWhat if they showed it in a 13:12: 26
25 gal lery? 13:12: 29
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2 A That's publication; that changes 13:12: 29
3 t hi ngs. 13:12:31
4 Q And that woul d be copyright 13:12:31
5 i nfringenent, in your view? 13:12: 33
6 A Yes. 13:12: 34
7 Q But you see this primarily as a 13:12: 34
8 probl em of painters reusing photographs, not of 13:12: 36
9 phot ogr aphers reusing paintings, is that 13:12:43
10 correct? 13:12: 46
11 A | think that it happens in both 13:12: 46
12 directions, | have witten about it happening 13:12: 49
13 in both directions, and have raised the issue 13:12:51
14 in sonme of my witings of the fact that it 13:12: 56
15 happens in the other direction as well. 13:12:59
16 And that phot ographers need to 13: 13: 02
17 exam ne that practice at their end, because, in 13:13: 04
18 nmy opinion, it is no less a fair use issue. 13:13:09
19 Q And it's your opinion, is it 13:13: 15
20 not, that photographers seemto be nore 13:13:16
21 litigious than painters, that -- let ne stop 13:13:19
22 t here. 13:13: 23
23 It's your opinion, is it not, 13:13:25
24  that photographers are nore |litigious than 13:13: 27
25 painters on the issue of reuse? 13:13: 29
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2 A Most of the cases that | am 13:13:38
3 famliar with are cases of painters using the 13:13: 40
4 wor k of phot ographers and that resulting in a 13:13: 47
5 | awsui t . 13:13: 49
6 But | don't have any 13:13:51
7 quantitative opinion about whether 13:13: 52
8 phot ographers are truly nore litigious in this 13:13: 56
9 matter than painters are. 13:14:00
10 Q But you did wite a blog, did 13:14:01
11 you not, asserting that it seens |ike 13:14:03
12 phot ogr aphers are -- you know, are quicker to 13:14: 06
13 file a lawsuit over use of a photograph in a 13:14: 11
14 pai nting than the other way around? 13:14:16
15 A | did wite sonething to that 13:14: 20
16 effect, and it's possible in terns of the cases 13:14: 21
17 t hat have cone to ny attention, but | don't 13:14: 24
18 know that this is -- | nean, | don't -- | don't 13:14: 25
19 track the entirety of those cases, even in the 13:14: 30
20 United States. 13:14: 36
21 So | can't speak authoritatively 13:14: 36
22 to how many nore photographers are involved in 13:14: 37
23 such cases than painters are. 13:14: 43
24 Q Do you think sone photographers 13:14: 46
25 have a chip on their shoul der about the use of 13: 14: 47
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2 pai nti ngs -- of photographs by painters? 13:14:50
3 A | don't -- | wouldn't say so; | 13: 14: 56
4 don't know. 13:14: 58
5 Q Do they have a chip on their 13:14: 59
6 shoul der about phot ography not being viewed as 13: 15: 00
7 an art form by painters? 13:15: 05
8 A Again, | think you would have to 13:15: 11
9 go on a case by case basis. 13:15:12
10 Q But earlier you tal ked about the 13:15:16
11 phenonenon, if you will, that maybe 13:15: 20
12 phot ogr aphers don't get the sane degree of 13:15: 24
13 respect in the art world as painters. 13:15: 25
14 Is that a fair characterization? 13:15: 27
15 A That's a fair characterization, 13:15: 29
16 yes. 13:15:31
17 Q And do you think that that's a 13:15:31
18 reason there is nore litigation in this area? 13:15: 32
19 A | don't know, you would have to 13: 15: 36
20 tal k to the photographers involved and see what 13:15: 37
21 their notives were. 13:15: 39
22 | don't deal particularly with 13:15: 41
23 intent, and |I'mnot particularly concerned with 13:15: 42
24 nmot i vati on. 13:15: 44
25 Q s that sonething that troubles 13: 15: 45
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2 you, though, that photography isn't really 13:15: 46
3 given the respect it deserves? 13:15:50
4 A It's inevitably a concern of | 13:15: 54
5 think any critic who concentrates on 13:15: 56
6 phot ogr aphy. 13:15:59
7 Q It's a concern. 13:16: 00
8 And do you see a way that that 13:16: 01
9 can be addressed? 13:16: 03
10 A | actually think that's nost 13:16: 07
11 | i kely a pernmanent status quo. 13: 16: 08
12 Q Per manent status quo. 13:16: 13
13 Do you think lawsuits like this 13: 16: 14
14 can hel p correct that inbal ance? 13:16: 16
15 A No, not particularly. 13:16: 18
16 Q I n paragraph 21, you naeke an 13: 16: 23
17 observation that you say is both 13: 16: 26
18 sel f-contradi ctory and hypocritical. 13:16: 27
19 Coul d you explain that to ne, 13:16: 30
20 pl ease? 13:16: 32
21 A Yes. A nunber of the 13:16: 39
22 respondents in this case on the Defendants' 13:16: 41
23 si de have argued very forthrightly that 13:16: 44
24 M. Prince puts what | call a distinctive 13:16: 50
25 creative inprimatur on the work. 13: 16: 54
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2 Whereas the theory that they 13: 16: 58
3 refer to or cite variously in their reports 13:17: 00
4 suggests that this is fundanental ly inpossible, 13:17: 04
5 because there really is no such thing as 13:17:07
6 creativity, there is only kind of a rem xing of 13:17: 10
7 existing materials, but there is no distinctive 13:17: 14
8 originality or creativity possible, because we 13:17: 20
9 are all basically creatures of culture. 13:17: 22
10 Q But that's not your view. You 13:17: 26
11 believe that if you mx and rem x things there 13:17: 28
12 can be creativity and originality, don't you? 13:17:32
13 A Well, not sinply by m xing and 13:17: 35
14 rem xing, no, | haven't said that. 13:17: 37
15 Q Wl |, you tal ked about nusic 13:17: 39
16 sanpling, you believe that's creative, don't 13:17: 41
17 you, when hip-hop artists sanple other works to 13:17:43
18 create new wor ks? 13:17: 46
19 A But that's not all they do. 13:17: 47
20 Q Do you believe that sanpling -- 13:17:51
21 that sanpling by hip-hop artists is creative? 13:17: 53
22 A | believe it can be an aspect of 13:17: 56
23 a creative process. 13:17:59
24 Q I n what way woul d sanpling be 13:18:01
25 creat ed? 13:18:04
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2 A Because it creates a reference 13:18: 06
3 to a previous work, very often a known previous 13: 18: 07
4 work, that is, a work whose naker is known and 13:18: 14
5 whose original neaning in culture, original 13:18: 18
6 position in culture is known. 13:18: 21
7 And therefore it serves as kind 13:18: 24
8 of a historical footnote that is inserted into 13:18: 25
9 a contenporary work, and that that becones a 13:18: 30
10 conponent, then, of the work. 13:18: 36
11 Just as a quote on a footnote in 13:18: 38
12 an academ c paper serves to contextualize and 13:18: 40
13 I nform what the author has witten hinself or 13:18: 45
14 hersel f. 13:18: 48
15 Q But couldn't that be the sane 13:18: 49
16 with the Graham phot ograph, for exanple, which 13:18:50
17 was w dely available on-1ine going back to, | 13:18: 54
18 bel i eve, 1984, when M. Grahamfirst posted it 13:18: 57
19 on his website? 13:19:02
20 Assumng -- | wll ask you to 13:19: 04
21 assune, assum ng that that photograph was 13:19: 06
22 widely known and wi dely di ssem nated on-1Ii ne, 13:19: 08
23 woul dn't including it in a painting involve 13:19:13
24  that sanme kind of cultural reference that you 13:19:15
25 tal ked about in the context of hip-hop? 13:19:17
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2 A No, because what | was 13:19: 20
3 specifying in hip-hopis it's only a reference 13:19: 22
4 I f one knows what it refers to. 13:19: 26
5 | f one doesn't know what it 13:19: 29
6 refers to, and whose work it is originally, 13:19: 30
7 it's not a reference. 13:19: 35
8 Q R ght . 13:19: 38
9 A It's a floating quotation wth 13:19: 39
10 no source. 13:19: 40
11 Q Right. And | appreciate that 13:19: 41
12 you were not famliar with the G aham picture 13:19: 45
13 before this case, but |let ne ask you to assune 13:19: 47
14 that that imge was wi dely known in soci al 13:19:53
15 medi a. 13:19: 55
16 | have a good faith belief that 13:19: 56
17 we can prove that at trial, that there is 13:19: 58
18 evidence in this case that the i mage was w dely 13:20: 00
19  di ssem nat ed. 13:20: 03
20 A By M. G ahan? 13:20: 05
21 Q Initially by M. G aham and 13: 20: 07
22 t hen by ot hers. 13:20: 08
23 A Wth his nane attached? 13:20: 11
24 Q No, not with his name attached, 13: 20: 13
25 in fact. 13:20: 15
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2 A Um hum 13:20: 16
3 Q Just as when nusic is sanpl ed, 13:20: 17
4 you hear the nusic, but you don't hear this 13: 20: 20
5 song was by this particular artist, you just 13: 20: 23
6 hear the nmusic; in the sane way. 13: 20: 26
7 A But you do quickly find out, 13:20: 28
8 because social nedia and the nusic industry 13:20: 30
9 wll be very -- and reviewers wll be very 13:20: 33
10 quick to point out this beat was taken from 13:20: 35
11 this, this beat was taken -- this snippet was 13:20: 38
12 taken fromthat, et cetera. 13: 20: 40
13 So if that information is not 13:20: 41
14 enbedded in the song itself, it's usually 13:20: 43
15 enbedded in the copyright information of the 13: 20: 46
16 song whi ch acconpanies it on its |abel and in 13: 20: 49
17 its C D release, et cetera. 13:20: 53
18 Because all of that, usually, if 13:20: 55
19 it's done legally, has to be specified in all 13: 20: 57
20 cases. 13:21: 00
21 And then it's usually identified 13:21: 00
22 very quickly within social nedia, so that the 13:21: 02
23 original artist is, who is quoted, is very 13:21: 05
24 gui ckly recogni zed. 13:21: 08
25 Q Isn't that the sane thing here? 13:21: 09
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2 Because both for M. MNatt and M. G aham 13:21:10
3 they were identified as the original 13:21:12
4 phot ogr aphers in social nedia, on |Instagram 13:21: 15
5 very qui ckly after these works di ssem nat ed. 13:21. 17
6 How is that different? 13:21: 22
7 A Because they weren't identified 13:21: 23
8 by the -- by M. Prince. 13:21: 24
9 Q Wl l, when you listen to a 13:21: 27
10 hi p- hop song, you don't have an announcenent, 13:21: 28
11 this song cane from sonewhere el se. 13:21: 30
12 It's a reference, and you can 13:21: 32
13 | ook at the reference, and as you sai d, other 13:21: 34
14 people will identify it quickly in social 13:21: 36
15 nmedi a, but that's exactly what happened in this 13:21: 38
16 case, isn't it? 13:21: 40
17 How is that different? 13:21: 41
18 A No, it's different, because when 13:21: 42
19 hi p- hop sanples are licensed, the |licensing 13:21: 44
20 al nost al ways includes a requirenent that the 13:21: 49
21 source be indicated on any acconpanyi ng 13:21:51
22 publication nmaterials, such as the insert in 13:21: 55
23 the CD ROM 13:21: 57
24 And t herefore anybody who buys 13:21: 58
25 t hat nmusic has i medi ate access to the source 13:22:00
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2 provi ded by | egal requirenent by the hip-hop 13:22:04
3 arti st who has published that song and his or 13:22:13
4 her publ i shers. 13:22: 16
5 That's very different from 13:22:17
6 peopl e maybe findi ng out or maybe not finding 13:22: 18
7 out on social nedia who nade a particul ar 13:22:21
8 pi cture that soneone has appropri at ed. 13:22: 24
9 Q But that's a different case, 13:22: 26
10 because you are tal king about a |icense, and 13:22: 27
11 "' mnot tal king about a license, |'mtalking 13:22: 29
12 about the reuse of an image that's w dely 13:22:31
13  di ssem nat ed. 13:22: 36
14 So you tal ked about the 13:22: 37
15 reference to an earlier song in hip-hop. 13:22: 40
16 What | asked you to assune for 13:22: 45
17 pur poses of a hypothetical, which | have a good 13:22: 46
18 faith belief we can prove at trial, that the 13:22: 48
19 Graham i mage was wi dely di ssem nated and w dely 13:22:51
20 known in social nmedia on the sane basis. 13:22:53
21 M. Prince's use of that, wdely 13:22: 57
22 di ssem nated, w dely known i nage in a painting, 13:22: 59
23 wouldn't that be the sane as the reference that 13:23: 02
24  you tal ked about in a hip-hop song? 13:23: 04
25 A | -- | don't know what we nean 13:23:08
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2 here by wdely. | don't know what ki nd of 13:23:10
3 nunmbers we are tal king about. 13:23: 12
4 Q Assune it's w dely di ssem nat ed. 13:23: 13
5 If | can't prove that at trial, 13:23:17
6 then | can't use this testinony. 13:23: 18
7 But assune that | can prove that 13:23: 20
8 it's wdely dissemnated in the sane way that 13:23:22
9 you neant that a song is wdely di ssem nat ed. 13:23:25
10 Wul dn't that then be the sane 13:23:28
11 way that an artist like Richard Prince is 13:23: 29
12 referring to a widely dissenm nated i nage that 13:23:32
13 Is widely known on social nedia when he 13:23: 36
14 includes it in his painting? 13:23: 39
15 A | have no idea -- | have an 13:23: 40
16 under st andi ng of what it neans for a hip-hop 13:23: 42
17 song to becone widely known. W are talking 13:23: 45
18 about mllions of |isteners. 13:23: 48
19 | have no idea what you're 13:23:50
20 t al ki ng about when you say w dely di ssem nat ed 13:23:51
21 and wi dely known, so | do not accept this 13:23: 54
22 anal ogy. 13:23: 57
23 Q But it's a hypothetical, and | 13: 23. 57
24 am al | owed to ask a hypot hetical question -- 13:23:59
25 A Yes. 13:24:01
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2 Q -- of an expert. 13:24: 01
3 So just assunme, which | wll 13: 24: 04
4 have to prove at trial, but assune for purposes 13: 24: 05
5 of this hypothetical that the G ahaminmge was 13:24: 08
6 w dely dissem nated, if the G ahamimge was 13:24: 13
7 w dely di ssenm nated, that people in social 13:24: 16
8 nmedi a woul d recogni ze it. 13:24: 20
9 M. Prince's use of that 13:24: 21
10 reference of a wdely dissem nated i nage, 13:24: 23
11  couldn't that have the sane kind of referenti al 13:24: 28
12 | npact that you tal ked about in the context of 13:24: 31
13 hi p- hop? 13:24: 34
14 A Yes, but that has nothing to do 13:24: 35
15 with fair use. 13:24: 36
16 Q Simlarly, with the MNatt 13:24: 40
17 | mge, the McNatt image involved a portrait of 13:24: 42
18 a w dely known singer. 13: 24 47
19 Coul dn't that have the sane 13:24:51
20 referential context if used in a painting that 13:24:53
21 you referred to in the context of a hip-hop 13:24: 59
22 song? 13: 25: 02
23 A Yes, but again, that has nothing 13:25: 02
24 to do with fair use. 13:25: 04
25 MR. BALLON. Way don't we take a 13: 25: 06
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2 | unch break, this is a good tine for a

3 break, and | appreciate the discussion.
4 It's a very interesting discussion.

5 THE VI DEOGRAPHER: One nonent,

6 pl ease. Watch your m crophones.

7 Here now marks the end of video

8 file nunber 2. The tinme is 1:25 p.m W
9 are now off the record.

10 (At this point in the proceedings
11 there was a |l uncheon recess, after which
12 t he deposition continued as follows:)

13 THE VI DEOGRAPHER: Here now nmar ks
14 t he begi nning of video file nunber 3.

15 The tinme is 2:24 p.m W are back on

16 the record.

17

18 CONTI NUED EXAM NATI ON BY

19 MR BALLON:
20
21 Q Good afternoon.
22 A Good afternoon.
23 Q | would |ike to show you what
24 has been nmarked as Exhibit 214. It is a blog
25 post from your blog, NearbyCafe.com entitled
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2 "The Phot ographer and the Painting." 14: 25: 10
3 (The above descri bed docunent was | 14:25:12
4 mar ked Exhibit 214 for identification, as | 14:25:12
5 of this date.) 14: 25: 12
6 Q Is that an article or blog post 14: 25: 13
7 t hat you wote? 14:25: 16
8 A Yes, it is. 14:25: 17
9 Q Have you witten all of the 14: 25: 22
10 articles on your blog? 14: 25: 23
11 A No, | publish periodic guest 14:25: 25
12 posts by invited guests. 14: 25: 27
13 Q But this one was witten by you? 14: 25: 30
14 A Yes. 14: 25: 32
15 Q And is there anyone el se besi des 14: 25: 33
16 yoursel f who woul d have authority to upload a 14: 25: 35
17 post, for exanple, if you have a guest bl ogger? 14: 25: 38
18 A No, | do that uploading nyself. 14: 25: 41
19 Q | would like to ask you to | ook 14:25: 45
20 at paragraph 29 of your expert report, please. 14: 25: 46
21 In there you say, "Photography 14: 25: 53
22 performed by M. Grahamand M. MNatt invol ves 14: 25: 54
23 a set of both conscious and intuitive decisions 14: 25: 58
24 that inherently qualify as interpretive and 14:26: 01
25 thus creative." 14: 26: 05
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2 Do you see that? 14: 26: 20
3 A Yes, | see that. 14:26: 21
4 Q Now, what is the basis for that 14: 26: 24
5 opi ni on? 14: 26: 32
6 A The basis for that opinion is 50 14: 26: 34
7 years of observing how phot ographers work, 14 26: 37
8 reading themwite about how t hey work and 14: 26: 40
9 discussing with them how t hey worKk. 14: 26: 44
10 Q Now, if a photographer was to 14: 26: 49
11 take a photo while drunk, for exanple, would it 14: 26: 55
12 al so necessarily be the case that there woul d 14:27:01
13 be conscious and intuitive decisions that 14:27:04
14 I nherently qualify as interpretive and thus 14:27: 06
15 creative? 14:27:10
16 A | would think so, yes. 14:27: 10
17 Q So even if soneone is under the 14:27: 11
18 i nfl uence of al cohol, there would still be, if 14:27: 13
19 a phot ographer was taking a photo, there would 14:27: 18
20 still be intuitive decisions that qualify as 14:27: 21
21 interpretive and thus creative? 14:27: 23
22 A Many artists have witten under 14:27: 25
23 the influence of many substances and 14: 27. 27
24 consci ousness-al tering experiences, let's say. 14:27: 30
25 Q Are there any type of photos 14: 27: 35
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2 that are taken that don't involve conscious and 14: 27: 37
3 intuitive decisions that inherently qualify as 14:27: 41
4 I nterpretive and thus creative? 14:27: 43
5 A Sur e. 14:27: 48
6 Q Can you give ne sone exanpl es? 14:27: 48
7 A Well, for exanple, if you have 14:27:50
8 I n your car a device that, either on a tinmer or 14:27: 51
9 continuously records your travels, | would say 14:28: 00
10 that that's not particularly conscious and 14: 28: 05
11 intuitive. 14: 28: 08
12 The caneras in a bank or the 14:28: 11
13 caneras at your front desk, for exanple, that 14:28: 14
14 took our picture as we cane in and got our 14:28: 17
15 passes, | would say that those are not 14: 28: 20
16 particularly conscious and intuitive nade 14: 28: 23
17 phot ogr aphs. 14: 28: 27
18 And I'msure there are nany 14:28: 27
19 ot her ki nds made by nechani cal devices, et 14: 28: 29
20 cetera, sonebody nakes the decision where to 14:28: 32
21 position those devices, but -- and what the 14: 28: 35
22 timng is, but they are not conscious and 14:28: 38
23 del i berated decisions as to when the picture 14:28: 42
24 gets made or exactly howit's franed, et 14:28: 44
25 cetera. 14: 28: 46
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2 Q | see. Wiat about in instances 14: 28: 48
3 when a photo is conm ssioned? 14:28: 50
4 So, for exanple, if sonmeone were 14: 28: 52
5 to comm ssion a photograph and provide a |i st 14: 28: 54
6 of instructions, the subject needs to appear in 14: 28: 57
7 this manner and that background, woul d that 14:29: 00
8 type of photo necessarily involve interpretive 14:29: 05
9 and creative aspects? 14:29: 10
10 A It would have to involve sone, 14:29: 14
11 unl ess the person who was doing the 14:29: 16
12 comm ssi oni ng was actually handling the canera, 14:29: 18
13 hi mor herself, and let's say the other party 14: 29: 23
14 was just | oading and unloading the filmor 14:29: 27
15 sonething |ike that. 14:29: 30
16 Because there are any nunber of 14:29: 31
17 deci sions that have to be nmade in the nmaking of 14:29: 32
18 any phot ogr aph. 14:29: 34
19 Q Are you famliar with the nonkey 14: 29: 37
20 selfie case? 14:29: 39
21 A Yes, | am 14: 29: 40
22 Q So in that instance, you had a 14:29: 41
23 phot ogr apher who was trying to take a picture 14: 29: 44
24 of a precocious prinmate, who actually took 14:29: 45
25 control and took the picture hinself, correct? 14:29:51
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2 A In a sense correct, yes; in a 14: 29: 55
3 sense not. 14:29: 57
4 Q In what way is that not a 14:29: 57
5 correct? 14:29: 59
6 A If you are suggesting that the 14: 30: 01
7 nonkey, whose nanme is Naruto, actually 14: 30: 03
8 under stood the instrunment involved and took 14:30: 06
9 control of it, | would reject that assunption 14:30: 10
10 out of hand. 14:30: 14
11 Q Fai r point. 14:30: 16
12 | don't know want to get into 14:30: 18
13 t he nonkey's subj ective understandi ng, but that 14: 30: 19
14 was a photo where the photo was actually taken 14:30: 21
15 by the nonkey of hinself, correct? 14: 30: 24
16 A The exposure was nmade by the 14: 30: 26
17 nonkey, yes. | don't know that the nonkey 14: 30: 27
18 under stood that he was maki ng an exposure of 14:30: 29
19 hi nsel f. 14:30: 31
20 | woul d doubt that very nuch, in 14:30: 33
21 fact. 14:30: 34
22 Q | woul d suspect he probably 14:30: 35
23 didn't. 14: 30: 36
24 But it nonethel ess was quite an 14:30: 38
25 attractive picture. 14:30: 39

Epi g Court Reporting Sol utions - New York
1- 800- 325- 3376 www. deposi ti on. com


http://www.deposition.com

CONFI DENTI AL

ALLAN D. COLEMAN - 07/12/2018 Page 158
1 ALLAN COLENMAN
2 A Yes, it was. 14:30: 41
3 Q Wul d that, the nonkey selfie, 14: 30: 41
4 does that picture qualify as interpretive and 14: 30: 45
5 t hus creative? 14:30: 49
6 A No. 14: 30: 51
7 Q So, if sonmeone were to provide 14: 30: 58
8 enough instructions in terns of conposition, 14:31: 00
9 | ayout, the way the photo nmust appear, so that 14:31: 04
10 it has to be essentially a standard type of 14:31: 06
11 photo, does it reach a point where there are 14:31: 08
12 enough instructions that even though there is a 14:31: 14
13 human taking a picture, the photo itself 14: 31. 17
14 wouldn't qualify as interpretive and thus 14:31: 21
15 creative? 14:31: 22
16 A |"mnot sure that | would say -- 14: 31; 27
17 that | would say yes to that. 14:31: 30
18 | would say that there is a 14:31: 31
19 point at which it becones a coll aboration 14: 31: 32
20 bet ween t he person doi ng the comm ssi oni ng and 14:31: 36
21 provi di ng those instructions and the person 14: 31. 37
22 carrying out those instructions. 14:31: 40
23 Q | see, so -- | see. 14:31: 43
24 So that the person giving the 14:31: 46
25 I nstructions was actually contributing to the 14:31: 48
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2 creativity and m ght be a joint author? 14:31:50
3 A Ri ght, right; yes. 14:31:53
4 Q Al right, so that -- so let's, 14:32: 00
5 I f you could please take a | ook at paragraph 34 14: 32: 03
6 of your report. 14: 32: 09
7 And in there you say, "In 14: 32: 11
8 eval uati ng whether a reasonabl e observer woul d 14:32:12
9 viewthe Prince works as having transforned 14:32: 15
10 Plaintiffs' works, | take account of all the 14:32: 17
11 works in question and circunstances surroundi ng 14:32: 20
12 t hat creation.” 14:32: 23
13 What is your understanding of a 14: 32: 28
14 reasonabl e observer? 14:32: 30
15 A | would say the average, well 14:32: 35
16 I nformed citizen. 14:32: 38
17 Q The average, well inforned 14:32: 41
18 citizen. 14:32: 42
19 How woul d you define -- how 14: 32: 43
20 would you determ ne who an average, well 14: 32: 45
21 i nformed citizen is? 14: 32: 47
22 A In this particular instance | 14:32:53
23 woul d say it would need to be sonmeone with sone 14: 32: 55
24 awar eness of the field of contenporary art 14: 32: 59
25 practi ce, because they are going to be asked to 14: 33: 02
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2 determ ne sonething in relation to contenporary 14: 33: 04
3 art practice. 14: 33: 08
4 Q | see. So when you say like the 14: 33: 09
5 average, well informed citizen, so that 14: 33: 10
6 woul dn't be soneone |i ke you, because you are 14:33: 13
7 consi derably nore infornmed? 14: 33: 17
8 A | ama specialist in the field. 14:33: 18
9 Q Right, right, so -- but it would 14:33: 20
10 be soneone wth sone know edge of contenporary 14:33: 24
11 art? 14: 33: 26
12 A | think it would have to be in 14: 33: 27
13 order to nmake this determnation. The word 14:33: 28
14 transformation is -- is a termthat requires 14:33:30
15 sone interpretation. 14:33:35
16 Q And so, would that include 14: 33: 37
17 peopl e such as art collectors? 14:33: 38
18 A Ch, vyes. 14: 33: 40
19 Q And in | ooking at the reasonabl e 14: 33: 44
20 observer test, does the way in which art 14: 33: 49
21 coll ectors val ue particul ar phot ographs or 14:33: 54
22 pai nti ngs suggest or evidence to you whether a 14: 33: 57
23 work is likely to be transformative or not? 14: 34: 03
24 M5. PELES: Objection to form 14: 34: 07
25 A | don't understand the question. 14: 34: 08
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2 Q Sure, sure. 14: 34: 10
3 So, all right, so you've said a 14: 34: 11
4 reasonabl e observer would include an art 14:34:14
5 coll ector? 14:34:17
6 A Potentially, yes. Reasonable is 14: 34: 18
7 of course a | oaded and judgnental word. 14: 34: 20
8 ["mnot -- | don't know how we 14:34: 24
9 exactly determ ne whether an individual is 14: 34: 26
10 reasonabl e, but it certainly could include an 14:34: 28
11 art collector. 14:34: 30
12 Q Vell, how did you, then -- | 14:34: 31
13 nmean, how did you determ ne who was a 14: 34: 34
14 reasonabl e observer? 14:34: 35
15 A | try in the sanme way that | try 14: 34: 39
16 to understand who ny average reader m ght be, 14: 34: 41
17 and ny inforned reader mght be, | try to talk 14: 34: 45
18 about phot ographs, as | do over ny professional 14: 34: 51
19 life wwth all kinds of people, including just 14: 34: 56
20 general people who are interested in 14:35: 00
21 phot ography on sone | evel, on through the 14: 35: 02
22 specialists wwth whom | interact in ny field. 14: 35: 05
23 Q So that average, well inforned 14: 35: 10
24 consuner, would they have the kind of 14:35: 15
25 under st andi ng that you described in this report 14: 35: 18
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2 about postnodern theory? 14:35: 20
3 A Probably not. 14: 35: 21
4 Q So with respect to an average, 14:35: 25
5 well inforned consuner, if you are |ooking at 14:35: 27
6 two works and if -- 14:35: 32
7 MR, BALLON: Well, let's strike 14: 35: 40
8 t hat . 14: 35: 41
9 Q Are you aware that the Prince 14:35: 43
10 paintings at issue in this case sold for nore 14: 35: 46
11 noney than the original photographs are offered 14: 35: 50
12 for sale? 14: 35: 53
13 A Yes, | am aware of that. 14: 35: 54
14 Q And there is actually a fair 14: 35: 56
15 difference, is there not? The paintings are in 14: 35: 58
16 the thousands of dollars and the photos are 14: 36: 00
17 valued at a | ower dollar nunber? 14: 36: 06
18 A Yes, | am aware of that. 14: 36: 08
19 Q So, does that price difference 14:36: 12
20 reflect or possibly reflect the fact that 14: 36: 14
21 average, well infornmed consuners val ue the 14: 36: 21
22 Prince paintings nore, and that to them at 14: 36: 27
23 | east, they see there is sonething added there 14: 36: 30
24  that doesn't exist in the original? 14: 36: 33
25 A It certainly indicates that they 14: 36: 37
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2 val ue the Prince paintings nore. 14: 36: 38
3 It does not necessarily nean 14: 36: 43
4 that they see sonething added in there. You 14: 36: 44
5 would have to ask them 14: 36: 46
6 Q Right. But in |ooking at 14: 36: 51
7 transformati on, you would agree, wouldn't you, 14: 36: 54
8 that if the Prince paintings were identical to 14: 36: 57
9 t he Graham and McNatt phot ographs, that a 14:37:01
10 reasonabl e or an average, well inforned 14:37:09
11 consuner would value themthe sane if they were 14:37:11
12 | dentical, wouldn't they? 14:37: 14
13 A No. 14: 37: 16
14 Q Well, how would it be reasonabl e 14: 37: 16
15 for a consuner, if two itens are identical, how 14:37:18
16 woul d it be reasonable for a consuner to val ue 14:37: 25
17 themas different? 14:37: 28
18 A Because if one has Ri chard 14:37: 30
19 Prince's signature on it, it's automatically 14:37:31
20 nore valuable in the art market than if it does 14:37: 32
21 not . 14: 37: 35
22 Q | see, so the signature. 14: 37: 36
23 And is that in the sane way 14: 37: 39
24 that, for exanple, Marcel Duchanps with a 14:37: 41
25 urinal, by signing the urinal, it becane 14: 37: 46
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2 valuable as a work of art? 14:37: 49
3 A No, because he didn't sign it, 14:37:51
4 actually, with his own nane, as |'m sure you 14: 37: 52
5 know. 14: 37: 54
6 He signed it R Mitt, which was 14: 37:55
7 his kind of pseudonym And R Mitt's nane had 14: 37: 57
8 no val ue whatsoever in the art world at the 14: 38: 00
9 time. 14:38:03
10 Q But it was the act of claimng 14: 38: 05
11 it as art that nade it nore valuable, is that 14:38: 07
12 right? 14: 38: 12
13 A Actually there is no evidence it 14: 38: 12
14 made it nore valuable at the tine. It nmade it 14: 38: 14
15 controversial at the tine. 14:38: 16
16 Q And the controversy nmade it have 14: 38: 18
17 sone artistic nerit? 14:38: 21
18 A It was eventually -- it 14:38: 23
19 eventually canme to be seen that way in the art 14:38: 24
20  world, yes. 14: 38: 26
21 Q Do you believe that the Prince 14:38: 29
22 pai nti ngs have cone to be seen that way in the 14:38: 31
23 art world, as having sone significance? 14:38: 33
24 A Due to the controversy of this 14: 38: 37
25 case? 14: 38: 40
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2 Q No, just is it your 14: 38: 40
3 under standi ng that Prince's New Portraits have 14: 38: 42
4 cone to be recogni zed as having sone kind of 14:38: 48
5 wvalue in the art world? 14:38: 51
6 A | can certainly see that in 14: 38: 53
7 terns of the prices that they command and the 14: 38: 56
8 coments, for exanple, of the other deponents 14: 38: 58
9 on Defendants' side here, that there are people 14:39: 02
10 in the art world who consider them i nportant, 14:39: 04
11 yes. 14: 39: 07
12 Q And do you believe that it's 14:39: 08
13 per haps nore than just the signature that 14:39: 09
14 counts for that? 14:39:11
15 A | woul d have no way of 14: 39: 14
16 determ ning that. 14: 39: 15
17 If these works were suddenly to 14: 39: 17
18 appear on a gallery wall w thout Prince' s nane 14:39: 18
19 on them would they have sold for the thousands 14: 39: 22
20 of dollars you indicate that they have sold 14:39: 24
21 for? 14: 39: 26
22 | have no way of determ ning 14:39: 27
23 that. Either do you, | think, sir. 14: 39: 29
24 Q But | am asking you as an expert 14:39: 32
25 opi ni ng on how a reasonabl e observer woul d 14: 39: 37
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2 vi ew, which you have identified as an average 14:39: 39
3 consuner -- 14: 39: 42
4 A Ri ght . 14:39: 45
5 Q Now | have lost track, that the 14: 39: 46
6 average consuner -- anyway, the reasonable 14: 39: 47
7 observer, let's go with that, so certainly a 14:39: 52
8 reasonabl e observer woul d consider it has sone 14:39: 59
9 val ue? 14: 40: 00
10 A |'"'msorry, you have to give ne 14: 40: 02
11 t he whol e question in one piece. 14: 40: 04
12 Q |'"'msorry, that was perhaps nore 14: 40: 06
13 confusing than it needed to be. 14: 40: 08
14 You said there is no way of 14:40: 13
15 knowi ng whether it's the signature or the nane 14: 40: 15
16 t hat adds the val ue or sonething el se. 14: 40: 20
17 | " m suggesting that because you 14: 40: 23
18 are opining as an expert on the reasonabl e 14: 40: 25
19 observer test, | amasking if you have an 14: 40: 28
20 opi ni on, but naybe -- 14: 40: 31
21 MR. BALLON: Let ne back up on 14: 40: 32
22 t hat . 14:40: 33
23 Q Are you opining as an expert on 14: 40: 35
24  the reasonabl e observer test as an 14: 40: 37
25 under st andi ng -- excuse ne, based on your 14: 40: 39
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2 under st andi ng of the photography market, but 14: 40: 42
3 per haps not the art market, or are you opining 14: 40: 46
4 al so on the -- on how consuners of paintings 14: 40: 48
5 woul d perceive the work? 14: 40: 53
6 A | am opi ni ng on how both woul d 14: 40: 58
7 percei ve the work, dependi ng on whet her or not 14: 41: 02
8 Ri chard Prince's nanme was -- the works, whether 14: 41: 05
9 or not Richard Prince's nane was attached to 14:41: 09
10 it. 14:41:11
11 Q | see. So you believe that a 14:41:12
12 reasonabl e observer places greater value on the 14:41: 16
13 Prince paintings because of the nane and 14:41: 20
14 signature, but you can't opine one way or the 14:41: 24
15 ot her whether there are other factors that al so 14:41: 28
16 m ght account for the higher val ue? 14:41: 31
17 A What other factors are we 14: 41: 36
18 speaki ng of ? 14:41: 37
19 Q Well, | asked you if there were 14:41: 39
20 ot her factors. | asked you if there were other 14: 41: 40
21 factors besides nanme and signature that 14: 41 45
22 accounted for the greater value and you said 14: 41: 47
23 you didn't know. 14: 41: 50
24 | think you said neither of us 14:41: 51
25 really know. 14: 41: 54
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2 A No, because | can't enter the 14:41: 55
3 m nds of the buyers of art, so | don't know 14: 41. 57
4 what would the -- what el se woul d determ ne 14:42: 02
5 their decisions to purchase or not purchase one 14: 42: 05
6 of these works by Prince if they did not know 14:42: 09
7 It was by Prince. 14:42: 11
8 | have no way of guessing that. 14:42:12
9 Q | see. 14:42: 14
10 So, you acknow edge that they 14:42: 15
11 val ue the Prince paintings higher, but you 14: 42: 17
12 don't really know why? 14:42:19
13 A Aside fromthe fact that they 14:42: 22
14 have Prince's nane on it, correct. 14: 42: 23
15 Q And purchasers of art are 14:42: 29
16 I ncluded in that category of reasonable 14:42: 30
17 observer, correct? 14:42: 35
18 A Absol utely. 14: 42: 37
19 Q Now, you al so in paragraph 34 14:42: 42
20 tal k, say that you were eval uating "whether the 14: 42: 45
21 Prince works change the conposition, 14:42: 48
22 presentation, scale, color pallet and nedia 14: 42: 51
23 originally used and whet her comrent 14: 42: 56
24 automatically constitutes alteration.” 14: 42: 59
25 What do you nean by 14: 43: 02
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2 automatically? 14: 43: 03
3 A | amreferring here to various 14: 43: 07
4 points in the docunents that I was shown in 14: 43: 10
5 whi ch reference was nade by Brian Wall ace and 14: 43: 15
6 others to M. Prince's additions, textual 14:43: 18
7 additions to the works and the appropri ated 14:43: 24
8 texts fromall the people that are included in 14:43: 33
9 t he works. 14: 43: 36
10 That they refer to these 14: 43: 39
11 regularly as coments, and they refer regularly 14: 43: 40
12 to M. Prince commenting on -- on the soci al 14: 43: 45
13 construction we know of social nedia and so 14: 43: 55
14  forth. 14:43:58
15 So I"'mreferring to various 14: 43: 59
16 usages of the termcoment and comenting in 14: 44: 01
17 t he docunents that | was shown. 14: 44: 04
18 Q Now, sone of those comments, in 14: 44: 06
19 fact, are authorized by M. Prince, are they 14: 44: 07
20 not? 14:44:10
21 A As | understand it, yes. 14:44: 11
22 Q But | still don't understand 14: 44: 15
23 what you nean by autonmatically. 14: 44: 16
24 You said one of the things you 14: 44: 17
25 val ue i s whether comment autonmatically 14:44:19
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2 constitutes alteration. 14: 44: 22
3 What do you nean by that? 14: 44: 23
4 A Wel |, the usages of the terns 14: 44: 24
5 comment and commenting in the various docunents 14: 44: 29
6 that | reviewed suggest that the coment in 14: 44: 33
7 itself, the coomenting in itself constitutes an 14: 44: 36
8 alteration of the work that justifies the fair 14: 44: 42
9 use exception. 14: 44: 46
10 Q And do you have an opinion on 14: 44: 48
11 t hat ? 14: 44: 50
12 A Yes, | would say that it would 14: 44: 59
13 depend entirely on the nature and quality of 14: 45: 00
14  the conment. 14: 45: 03
15 Q Now, based on your 50 years 14: 45: 05
16 as -- in the photography industry, do you have 14: 45; 07
17 expertise to opine on the transformative val ue 14:45: 11
18 of text? 14: 45: 16
19 M5. PELES: Objection to form 14: 45: 20
20 A [''mnot -- can you put that 14: 45: 23
21 anot her way? 14: 45: 24
22 Q Sur e. 14: 45: 25
23 You have tal ked extensively 14: 45: 26
24 about your expertise in the area of 14: 45: 27
25 phot ogr aphy. 14: 45: 30
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2 Do you have -- do you believe 14: 45: 33
3 that you have expertise in what type of witten 14: 45: 35
4 word would -- would satisfy creativity for 14: 45: 41
5 pur poses of copyright? 14: 45: 49
6 Let ne ask you a different 14: 45: 56
7 guesti on. 14: 45: 57
8 A l"mnot still sure | understand. 14: 45: 57
9 Q Because again, | see you're 14: 45: 59
10 struggling, and it's not a trick question. | 14: 46: 01
11 want to -- 14: 46: 03
12 A | don't feel that it's such. | 14: 46: 05
13 just don't understand it. 14: 46: 06
14 Q Ri ght, exactly. Let ne see if | 14: 46: 07
15 can put it in a better context. 14: 46: 08
16 Are you famliar with Richard 14: 46: 11
17 Prince's Joke paintings? 14: 46: 13
18 A | have seen sone of them | 14: 46: 15
19 woul dn't say I'mfamliar with them but yes. 14: 46: 16
20 Q You do know that M. Prince has 14: 46: 18
21 sone paintings where the painting has nothing 14: 46: 20
22 on the canvas except a joke painted in sone 14: 46: 23
23 col or? 14: 46: 28
24 A Yes. 14: 46: 28
25 Q And you know that these sell for 14: 46: 30
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2 sone anount of nobney, correct? 14: 46: 31
3 A Yes. 14: 46: 33
4 Q Do you consider yourself an 14: 46: 34
5 expert on what type of witten word by 14: 46: 35
6 M. Prince would be creative enough to be 14: 46: 40
7 vi ewed by a reasonabl e observer as being 14: 46: 46
8 transformative? 14: 46: 49
9 A In relation to those paintings? 14: 46: 51
10 Q Yes. 14: 46: 53
11 A No, | don't have an opinion on 14: 46: 55
12 that in relation to those paintings. 14: 46: 57
13 Q kay. 14: 46: 59
14 A | mean the Joke paintings. 14: 47:00
15 Q Right. And then with respect to 14: 47: 03
16 the paintings at issue in this case, | 14: 47: 04
17 understand that you have many opi ni ons about 14:47: 08
18 the -- whether the photographic elenents of the 14:47: 11
19 Prince paintings are transformati ve. 14: 47: 15
20 Do you feel you have any 14:47: 18
21 expertise to be able to eval uate whether the 14: 47: 20
22 comments that Richard Prince has added to these 14: 47: 23
23 paintings is transformative? 14: 47. 27
24 A | have 50 years' experience wth 14:47: 33
25 captioning, wth related -- responding 14: 47: 35
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2 critically as a historian to the captioning of 14:47: 38
3 phot ogr aphs. 14:47: 41
4 And in a broad sense, those 14: 47: 43
5 comments and those I nstagram coments fall into 14: 47 47
6 the category of caption. 14:47:50
7 Q But they are not really 14: 47: 52
8 captions, are they? Because aren't both of 14: 47: 53
9 these works called "Untitled"? 14: 47: 55
10 M5. PELES: bjection. 14: 48: 00
11 A What does that have to do with 14: 48: 00
12 t here bei ng captions or not? 14:48: 01
13 Q Wl |, the caption of a painting 14: 48: 03
14 would be the title, wouldn't it? 14: 48: 04
15 A O course not. 14: 48: 05
16 Q Ckay. So what is the caption of 14: 48: 06
17 a painting? 14: 48: 08
18 A A painting doesn't have a 14: 48: 08
19 caption, usually. 14: 48: 09
20 Q So |''m conf used. 14:48: 11
21 You testified that you don't 14: 48: 14
22 have expertise in evaluating the potenti al 14:48: 15
23 transformative nature of text by Richard Prince 14:48: 18
24 i n the Joke paintings, but -- 14:48: 21
25 A Ri ght . 14: 48: 23
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2 Q But you said with respect to the 14: 48: 24
3 text that appears in the two paintings at issue 14: 48: 25
4 In this lawsuit, you believe you have expertise 14: 48: 29
5 because they are captions? 14: 48: 32
6 A Ri ght . 14: 48 34
7 Q How are they captions if 14: 48: 35
8 pai nti ngs don't have captions? 14: 48: 37
9 A Phot ogr aphs often cone to us, 14: 48: 39
10 usually conme to us, as a matter of fact, wth 14: 48: 41
11 sone kind of caption. 14: 48: 44
12 You pick up a newspaper, you 14: 48: 45
13 pi ck up a nagazi ne, you even see a phot ograph 14: 48: 46
14 on a TV news show, and it usually has 14: 48: 51
15 underneath it what we call in the trade a 14: 48: 53
16 capti on. 14: 48: 56
17 That is, sone textual comrent 14: 48: 57
18 that will, in box ternms, both anchor and rel ay 14: 49: 02
19 t he phot ograph, that pinpoint what the editor 14: 49: 07
20 I nvol ved wants the viewer to concentrate on 14: 49: 13
21  within the photograph and its many conponents. 14:49: 18
22 And potentially, if it's a 14: 49: 22
23 series of imges, that connect that photograph 14:49: 24
24 to the next photograph and the previous 14: 49: 26
25 phot ogr aph. 14: 49: 29
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2 So those are captions. And you 14: 49: 29
3 wi Il find them commonly under photographs in 14: 49: 31
4 newspapers and magazi nes and books. 14: 49: 34
5 Q What is the basis for your 14: 49: 36
6 opinion that M. Prince's witings in these two 14: 49: 38
7 pai ntings qualify as captions? 14: 49: 43
8 A They appear under the phot ograph 14: 49: 46
9 in -- | would say that | would consider them as 14: 49: 49
10 captions, they appear in the paintings, under 14: 49: 51
11 t he phot ographs, in the position in which 14: 49: 56
12 captions frequently appear under photographs. 14: 49: 58
13 So, these texts, including not 14:50: 01
14 only M. Prince's, but the usually the 14:50: 03
15 preceding text, as | understand it, which was 14: 50: 07
16 put up there by the person who posted the 14:50: 10
17 original Instagram post, function as a kind of 14:50: 12
18 caption to those images, sinply because they 14:50: 17
19 resenble stylistically, in terns of the textual 14:50: 20
20 position and relation to the inage, they 14:50: 24
21 resenble stylistically what we commonly call 14:50: 26
22 captions in published imges. 14:50: 29
23 Q So, speaking of the comments, do 14:50: 33
24  you know whether M. Prince sel ected which 14:50: 37
25 comments by third parties to include or 14:50: 40
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2 excl ude? 14:50: 42
3 A As | understand it he chose to 14:50: 47
4 I ncl ude the ones that were included. | don't 14:50: 49
5 know whi ch ones he excl uded, al nbst by 14:50: 51
6 definition, because they are not there. 14: 50: 57
7 Q Did you exam ne the original 14: 50: 59
8 posts in connection with your opinion of this 14:51: 00
9 case? 14:51: 03
10 A No, | did not. 14:51: 03
11 Q So, if you don't know which 14:51: 04
12 coments he excluded, and you're only | ooking 14:51: 06
13 at the comments he included, at least with 14:51: 09
14 respect to the G aham painting, how do you know 14:51:12
15 whether there is a transformational conponent 14:51: 16
16 to that? 14:51: 19
17 A To the coments that he 14:51: 20
18 i ncl uded? 14:51: 22
19 Q Yeah. How woul d you know i f 14:51: 23
20 there is creativity in the sel ection, 14:51: 25
21 arrangenent or organi zati on of comments t hat 14:51: 28
22 were selected froma nuch | arger body of 14:51: 31
23 comments if you didn't inspect the full body of 14:51: 34
24 comment s? 14:51: 39
25 A Normal |y when you deal as a 14:51: 41
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2 critic wwth a work of art, you deal with the 14:51: 42
3 work of art itself, whatever that is, including 14:51: 45
4 everything that it includes. 14:51: 48
5 You don't deal with what the 14:51: 50
6 artist has excluded, because it's not part of 14:51:51
7 t he worKk. 14:51: 54
8 Q But in this instance you are not 14:51: 55
9 critiquing the painting in the sense of saying 14:51: 57
10 this is a good painting or a bad painting, you 14:52: 00
11 are doing sonething different, you are opining 14:52: 02
12 on whether M. Prince's decision to include or 14:52: 04
13 excl ude particular comments was transfornmative. 14:52: 08
14 A No, | have not nade any such 14:52: 14
15 st at enent . 14:52: 16
16 Q Ckay, all right. 14:52: 18
17 So, then, is your opinion -- so 14:52: 19
18 t hen you have no opi nion on whet her the 14:52: 23
19 coments add a transformati onal conponent to 14:52: 26
20 t he paintings? 14:52: 29
21 A Whet her the comments, the 14:52: 30
22 original coments that are included? 14:52: 31
23 Q Bot h pai ntings include a nunber 14:52: 35
24 of different features, including photographic 14:52: 37
25 el ements and witten text. 14:52: 42
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2 A Ri ght . 14:52: 44
3 Q Are you sayi ng you have no 14:52: 45
4 opi ni on on whether the witten text has any 14:52: 48
5 transformati onal quality? 14:52: 52
6 A Both the witten texts that were 14:53: 01
7 originally part of the post and M. Prince's 14:53: 03
8 texts, or separately? 14:53: 06
9 Q Well, for now |I'mjust talking 14:53: 09
10 about the text that's there. You said as a 14:53: 10
11 critic you could only I ook at what's there. 14:53: 12
12 A Ri ght . 14:53: 15
13 Q So then | asked you, | said 14:53: 15
14 well, how can you form an opi nion about whet her 14:53:17
15 the process of including and excluding certain 14:53: 19
16 coments was itself creative and 14:53: 23
17 transformational, and you said you can't, 14:53: 26
18 that's not your opinion. 14:53: 28
19 A Ri ght . 14:53: 29
20 Q So then -- so then, so now I|l'm 14:53: 31
21 saying | ooking sinply at the paintings and the 14:53: 34
22 text that appears there, are you saying that 14:53: 39
23 you have no opinion on whether the text itself 14:53: 44
24 adds a transformational quality to the 14:53: 47
25 pai nti ngs? 14:53: 49
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2 A | have no opinion as to whet her 14:53: 52
3 It adds a transformational quality to the 14:53: 53
4 pai nti ngs. 14:53: 56
5 | do have an opi ni on about 14:53: 58
6 whet her or not it adds a transfornmational 14:54: 00
7 quality to the photographs that are included in 14: 54: 02
8 t he paintings. 14:54: 04
9 Q Ckay. 14: 54: 05
10 And what's the basis for that 14:54: 07
11 opi ni on? 14:54: 09
12 A The basis for that opinion is 14:54: 11
13 considering them those textual elenents as 14:54: 14
14 conponents -- as captions, effectively, or 14:54: 18
15 commentary on the photographs thensel ves, the 14:54: 21
16 phot ogr aphi ¢ i nages t hensel ves. 14:54: 26
17 Q Now, in meking that analysis, 14:54: 29
18 though, is it relevant to your analysis that 14:54: 31
19 there is no evidence that M. Prince intended 14:54: 35
20 t hose comments to be captions? 14:54: 38
21 A No; because |'m not concerned 14:54: 39
22 with his intent. 14:54: 41
23 Q And expl ain again why the 14:54: 45
24 particular coments in each painting qualify in 14:54: 47
25 your view as captions? 14:54:51
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2 A Because they -- 14:54: 53
3 M5. PELES: Objection to form 14:54: 54
4 A They occupy, | think this is 14:54: 55
5 asked and answered, but they occupy the 14: 54: 56
6 position in which we culturally are normal |y 14:54: 58
7 habi tuated to textual caption relating to 14:55: 02
8 visual images, and in particul ar, photographic 14:55: 08
9 | mages. 14:55: 10
10 Q But are you saying that as an 14:55: 11
11 art critic, or is that your opinion about a 14:55: 12
12 reasonabl e observer? 14:55: 15
13 A | am saying that in both senses. 14: 55: 17
14 Q Wul dn't a reasonabl e observer 14: 55: 22
15 view those as comments that you would see 14:55: 23
16 typically in social nmedia, rather than captions 14:55: 26
17 that an art critic would [ ook at? 14:55: 28
18 A Well, captions are a form of 14: 55: 30
19 coment on the pictures that they caption. 14:55: 35
20 Q But a reasonabl e observer -- | 14:55: 42
21 mean, you woul d agree, wouldn't you, that nost 14:55: 43
22 peopl e, | ooking at the Prince paintings at 14: 55: 46
23 I ssue in this case, would consider themto be 14:55: 48
24 pai nti ngs representing social nedia posts on 14: 55: 52
25 I nstagram woul d they not? 14:55: 58
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2 A Yes, yes. 14:55:59
3 Q And nost users of |nstagram 14: 56: 02
4 woul d recogni ze the content, the textual part, 14:56: 03
5 as comments by users, would you not? 14: 56: 08
6 A Yes. 14: 56: 10
7 Q Soisn't it fair to say that 14:56: 13
8 nost -- that a reasonabl e observer |ooking at a 14:56: 15
9 pai nting that represents a post on |nstagram 14:56: 19
10 would view text that appears in the comrent 14: 56: 26
11 section as comrents, and not what an art critic 14:56: 30
12 would call a caption? 14:56: 34
13 A Yes, | woul d. 14:56: 35
14 Q So in terns of the inages 14: 56: 38
15 t hensel ves, what -- did you observe any 14:56: 42
16 alteration of the i mages? 14:56: 49
17 M5. PELES: Objection to form 14: 56: 52
18 A | would have to ask for a 14: 56: 57
19 definition of alteration. 14:56: 59
20 Q kay. In your expert report you 14:57: 02
21 say in paragraph 34 that in eval uating whether 14:57: 08
22 a reasonabl e observer would view the Prince 14:57: 13
23 wor ks as having transfornmed Plaintiffs' works, 14:57: 15
24  you consi dered whether the addition of 14:57: 18
25 M. Prince's comments constitute an alteration 14:57: 23
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2 of the work and -- I'msorry, that's the wong

3 pl ace.

4 Yeah, you consi dered whet her

5 Prince's works changed the conposition,

6 presentation, scale, color, pallet and nedi a

7 originally used in Plaintiffs' works, correct?

8 Do you see that reference,

9 whether the Prince works changed the

10 conposition?

11 A Where are you?

12 Q Sure, paragraph 34. One of the
13 criteria you | ooked at --

14 A Ri ght, okay.

15 Q Yeah, so, with respect to the

16 Prince work, is there a change in nedi a?

17 M5. PELES.: bjection to form

18 MR. BALLON: Counsel, the

19 statenent in the report is whether
20 Prince, the Prince work changed the
21 conposition, presentation, scale, color,
22 pall et and nedia originally used in
23 Plaintiffs' works.
24 This is what the witness has said
25 his charge was, and so | don't think it's
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24  the conposition of the original works.

25

to your understandi ng?

made screen shots of the digital versions of
t hose i mages on Instagram after he had hacked
and altered the text, and then had those screen

shots digitally printed on canvas.

t he conposition?

ALLAN COLEMAN
obj ecti onabl e to ask whether there was a
change in the nedia.

A Yes, there was a change in the

Q Ckay.
And what was that change in the

A To nmy understanding, M. Prince

Q And did the Prince works change

A No.

M5. PELES: O the original
wor ks?

MR. BALLON:  Yes.

M5. PELES: Just collecting.
A No.
Q And why is that?

A Because they basically replicate

Q What about the presentation, is
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2 the presentation different? 14:59: 43
3 A Yes. 14:59: 46
4 Q And is the scale different? 14: 59: 49
5 A As | understand it, yes. 14:59: 52
6 Q Was the color pallet different? 14:59: 53
7 A | haven't seen the originals, | 14:59: 56
8 can't comment on that. 14:59: 57
9 Q If the originals were black and 14:59: 59
10 white and if the Prince paintings were |nkjet 15:00: 01
11 printed in color, would that be a different 15:00: 06
12 color pallet? 15: 00: 08
13 A Not necessarily to the naked 15:00: 11
14 eye, but yes, it would be a different col or 15:00: 12
15 pallet in the production nethod. 15:00: 15
16 Q And it could, in fact, be 15:00: 16
17 different to the naked eye, correct? 15: 00: 17
18 A It might be. 15: 00; 19
19 Q It m ght be, but you don't know. 15:00: 19
20 You don't know, correct, because 15:00: 21
21 you haven't seen the originals? 15: 00: 22
22 A Correct. 15:00: 24
23 Q The final point is whether the 15:00: 38
24 addition of M. Prince's coments constitute an 15:00: 39
25 alteration of the inmages. 15: 00: 42
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2 Wul d there ever be an instance 15:00: 45
3 where comments could alter an i mage? 15: 00: 46
4 A | can't inmagine how, unless one 15:00: 52
5 were spitting while commenti ng. 15: 00: 57
6 Q Were what ? 15:00: 59
7 A Unl ess one were spitting in 15: 00: 59
8 proximty to the inage and had a physi cal 15:01: 01
9 effect on the inmage. 15:01: 03
10 Q | understand. So unl ess 15: 01: 04
11 coments were literally pasted over an inage? 15:01: 06
12 A Ri ght. 15:01: 09
13 Q As you have defined this 15:01: 09
14 criteria, there would never be a possibility of 15:01: 10
15 comments altering an i mage? 15:01: 13
16 A No. 15:01: 15
17 Q How do you define 15:01: 17
18 transformation? 15:01:18
19 A | would say that there has to be 15:01: 24
20 a visible change in the formand/or content of 15:01: 26
21 the work in question. 15:01: 36
22 Q And what do you nean by that? 15: 01: 42
23 A Wth -- going back to the 15:01: 55
24 exanple of Bob Dillon's paintings from 15: 01: 56
25 phot ogr aphs, he reproduced -- he didn't 15:02: 01
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2 reproduce, he interpreted the content in his 15: 02: 07
3 own brush stroke style and his own -- actually, 15:02: 10
4 in nost cases he added color to what were 15:02:15
5 initially black and white i nages and the 15:02: 18
6 pai ntings were of a different scale. 15: 02: 25
7 And they have their own, | don't 15:02: 29
8 know how to describe it, but they have their 15:02: 31
9 own nood, let's say, which is not necessarily 15:02: 33
10 the nood of the original photographs. 15:02: 35
11 So he used them as kind of a 15:02: 38
12 springboard for his own versions of those 15: 02: 40
13 scenes. 15:02: 44
14 Q I n paragraph 36 you say, at the 15:02: 48
15 top of page 10, "Soneone, w thout M. G ahanis 15:02: 50
16 aut hori zati on, downl oaded that |ow resolution 15:02: 53
17 digital derivation of M. Gahanis inmge of 15: 02: 57
18 this Rastafarian nman and uploaded it to 15:03: 00
19 I nstagram adding to it a caption.” 15:03: 03
20 Now, how do you know that this 15: 03: 06
21  was downl oaded w thout M. G ahans 15:03: 09
22  authorization? 15:03: 11
23 A | believe that | read that in 15:03: 14
24 M. Gahamls -- in the report from 15:03: 15
25 M. Gahamls, the synopsis of M. Gaham s 15:03: 19
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2 posi tion. 15:03: 23
3 Q You nmean the synopsis provided 15: 03: 24
4 to you by counsel ? 15:03: 25
5 A Yes. 15: 03: 26
6 Q Wiy do you say that what was 15: 03: 33
7 downl oaded was a | ow resol ution digital 15: 03: 36
8 derivation? How do you know t hat? 15:03: 38
9 A Wel |, because the inmages that 15: 03: 40
10 are posted on-line generally, although not 15:03: 41
11 al ways, are posted as very |l ow resolution 15:03: 48
12 | mages, 72 DPI. 15:03: 50
13 And that's partly to protect 15: 03: 53
14 agai nst various kinds of unauthorized reusages 15: 03: 55
15 of those inmages. 15:03: 59
16 You can't upload images of a 15: 04: 01
17 reproduction quality to sites |ike |Instagram 15: 04: 05
18 They actually have a size |imt 15: 04: 09
19 to the files that you can upl oad. 15:04: 11
20 And so nost people who upload to 15:04: 14
21 sites like that upload what we generally call 15: 04: 19
22 | ow resol ution i mages, which are usually 72 15:04: 23
23 DPlI, which | ook good on a conputer screen, but 15: 04: 25
24 | ose a ot of detail. 15: 04: 30
25 Q How do you know about that size 15: 04: 32
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2 limtation on |Instagranf 15: 04: 34
3 A Si nply because | nstagram has 15: 04: 39
4 rules for the upl oadi ng of photographs. 15: 04: 43
5 Q And are you sure that's true 15: 04: 45
6 t oday? 15: 04: 46
7 A Today, no; on this date, no. 15: 04: 50
8 Q And I nstagramis owned by 15: 04: 54
9 Facebook, correct? 15: 04: 55
10 A Correct. 15:04: 58
11 Q And you are aware you can upl oad 15: 04: 59
12 hi gh definition photos to Facebook, correct? 15: 05: 01
13 A Yes. 15:05: 04
14 Q Is it possible that you woul d be 15: 05: 06
15 able to upload high definition photos to 15: 05: 08
16 | nst agr anf? 15:05: 10
17 A | suppose. 15: 05: 13
18 Q And when a photo is called high 15: 05: 15
19 definition, do you know what the resol ution 15:05: 17
20 | i kely woul d be? 15: 05: 20
21 A Much higher. A TIF file is, | 15: 05: 23
22 forget how many DPlI; it's in the thousands, | 15: 05: 25
23 bel i eve. 15:05: 29
24 Q So -- and that would qualify as 15: 05: 30
25 hi gh resol ution, wouldn't it? 15:05: 31
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2 A Yes. 15:05: 33
3 Q So as you sit here today, do you 15: 05: 35
4 real |y know whet her the inmage that was 15: 05: 36
5 downl oaded really was | ow resol ution versus 15: 05: 38
6 hi gh resol uti on? 15: 05: 40
7 A No. 15: 05: 44
8 Q Now, you say that -- 15: 05: 48
9 A Al t hough, excuse ne, M. G aham 15: 05: 49
10 i ndi cated in one of the docunents that | read 15: 05: 51
11 t hat he had not upl oaded hi gh resol ution inmages 15: 05: 55
12 to his website. 15: 05: 58
13 So | am maki ng the assunption 15: 06: 01
14 that this imge cane fromhis website. 15: 06: 02
15 Q But you are aware that 15: 06: 06
16 M. G aham al so upl oaded the i nage to Facebook, 15: 06: 07
17 | nstagram and Twitter, correct? 15:06: 11
18 A Ri ght . 15: 06: 13
19 Q And you don't know whet her he 15: 06: 13
20 upl oaded | ow resol ution or high definition 15: 06: 14
21 phot os, do you? 15: 06: 18
22 A No. 15:06: 21
23 Q So it is possible that what was 15: 06: 21
24 downl oaded in fact was a high definition? 15: 06: 23
25 A | suppose; yes. 15: 06: 26
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2 Q And then you note that it was 15: 06: 28
3 upl oaded to Instagram adding to it a caption. 15: 06: 31
4 What caption do you nean? 15: 06: 34
5 A | amreferring there to the 15: 06: 36
6 comments that | consider a caption. 15: 06: 38
7 Q Is it the comments or the user 15: 06: 41
8 name rastajay92 you are tal king about? 15: 06: 42
9 A It's the comments that | am 15: 06: 52
10 t al ki ng about . 15: 06: 53
11 Q Ckay. So, you are saying that 15: 06: 54
12 soneone upl oaded M. -- an inage of the 15: 06: 58
13 Rastafarian man to Instagram adding to it a 15: 07: 05
14 caption, and by a caption, you nean, plural, 15:07: 09
15 comment s? 15:07: 13
16 A Wll, initially I would assune 15: 07 14
17 t he upl oader sinply added a comment, after 15: 07 16
18 which other people added comments. 15:07: 22
19 Q Now, why do you assune that? 15: 07: 25
20 Because of course when you upload a photo to 15:07: 26
21 | nstagram you don't have to add any comment, 15: 07: 28
22 you can just upload it? 15:07: 30
23 A Tr ue. 15:07: 32
24 Q | mean, nost photos that | | ook 15:07: 33
25 at, | see on Instagram don't have any comment. 15:07: 35
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2 M5. PELES: Objection to form 15:07: 38
3 Q What caption are you referring 15: 07: 39
4 to here? 15:07: 40
5 A | amreferring to the coment 15:07: 41
6 that's included in the -- in the Prince work, 15:07: 43
7 the comment not by Prince. 15: 07: 49
8 Q So when you say soneone 15: 07: 55
9 downl oaded that | ow resol ution digital 15:07: 59
10 derivation of M. Grahamlis inage of this 15:08: 01
11 Rast afari an man and upl oaded it to |nstagram 15:08: 03
12 adding to it a caption, what you really nean is 15: 08: 06
13 nore than one person. 15:08: 10
14 Sonmeone -- sonmeone downl oaded - - 15: 08: 12
15 soneone upl oaded, various peopl e captioned, 15: 08: 14
16 because what you say is a caption, you are 15: 08: 18
17 tal ki ng about comments, there are multiple 15:08: 20
18 comments, correct? 15:08: 23
19 A Correct, | amtal king about the 15: 08: 24
20 initial comrent that was -- 15: 08: 25
21 Q The initial coment, what was 15: 08: 26
22 the initial coment? 15: 08: 27
23 A | assume -- | assune that that 15: 08: 28
24 was the one or one of the ones that, from which 15:08: 30
25 M. Prince nmade his selection. 15:08: 34
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2 Q But you have no way of know ng 15: 08: 36
3  whether the person who uploaded it even added a 15:08: 38
4 comment, do you? 15: 08: 40
5 A No, | don't. 15:08: 41
6 Q Now, in paragraph 37, you say, 15: 08: 46
7 "Paper published the inmage under |icense from 15:08: 53
8 M. MNatt." 15: 08: 56
9 Have you seen a license in this 15: 08: 58
10 case? 15:09: 01
11 A No. 15:09: 01
12 Q Do you know whether there in 15:09: 03
13 fact was a |icense? 15:09: 04
14 A | have been so inforned, but no. 15:09: 07
15 Q Wuld it be material to your 15:09: 12
16 decision if in fact it was published w thout 15:09: 13
17 any license fromM. MNatt? 15:09: 15
18 A You nean published in an 15:09: 19
19 unaut hori zed fashi on? 15:09: 20
20 Q No, | don't nean w t hout 15:09: 21
21 aut hori zati on. 15:09: 22
22 In this case Paper nmagazi ne paid 15:09: 24
23 M. MNatt to take the photograph, correct? 15: 09: 26
24 A Right, as | understand it. 15:09: 29
25 Q So what if Paper magazi ne owned 15: 09: 32
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2 t he phot ograph, would that change your opinion 15:09: 34
3 her e? 15:09: 38
4 A You nean if he had signed a work 15: 09: 38
5 made for hire? 15:09: 40
6 Q Not necessarily. 15:09: 41
7 A How el se would they own it? 15: 09: 42
8 Q Wel |, under copyright |aw, 15:09: 44
9 sonething can be a work for hire either if 15:09: 45
10 there is a witten agreenent or if by operation 15:09: 48
11 of law it is a work made for hire. 15:09: 50
12 So you don't need a witten 15: 09: 55
13 agreenent for sonething to be owned by the 15: 09: 58
14 conpany that pays for the photograph. 15:10: 01
15 So, you say, "In each case, 15: 10: 06
16 Paper published the i mage under |icense from 15: 10: 08
17 M. MNatt." 15:10: 10
18 Now, would it be material to 15:10:13
19 your -- so again, let's assune a hypothetical. 15:10: 15
20 A Um hum 15:10: 19
21 Q If, in fact, Paper nagazi ne 15:10: 21
22 publ i shed the i nage and owned the copyright to 15:10: 25
23 the Kim Gordon picture, would that change your 15: 10: 29
24 analysis in this case about whether the use in 15:10: 32
25 this case was fair? 15:10: 37
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2 A It woul dn't change ny anal ysi s. 15:10: 41
3 It would change ny understandi ng of who was -- 15: 10: 42
4 who held the rights to these photographs and 15:10: 50
5 whose i mage and whose rights had been 15:10: 51
6 potentially breached by this usage. 15: 10: 56
7 Q | see. 15:10: 58
8 So if M. MNatt didn't own the 15:10: 58
9 phot ogr aph, he woul dn't be entitled to claim 15:11: 01
10 copyright infringenent, in your understandi ng? 15:11: 04
11 A That's my under st andi ng. 15:11: 06
12 Q Then you say that M. MNatt 15:11: 08
13 subsequently licensed the digital version. 15:11: 10
14 VWhat's the basis for your 15:11:13
15 assertion that he had licensed the digital 15:11: 14
16 version? 15:11: 17
17 A Agai n, | have been inforned of 15:11: 17
18 this. 15:11: 20
19 Q So, you have never seen a 15:11: 20
20 | i cense? 15:11:21
21 A | have never seen a |icense. 15:11: 21
22 Q You don't, in fact, know whet her 15:11: 23
23 there was a |license? 15:11: 24
24 A No. 15:11: 25
25 Q And if M. MNatt in fact -- 15:11: 26
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2 | et' s assune anot her hypot heti cal . 15:11: 29
3 Let's assune M. McNatt owns the 15:11: 31
4 photo, and let's assune he allowed ot her people 15:11: 33
5 to publish it in social nedia. 15:11: 36
6 Wul d that change your anal ysis 15:11: 38
7 about whet her subsequent uses were perm ssible 15:11: 40
8 or fair? 15:11: 42
9 A No. 15:11:43
10 Q Wy ? 15:11: 44
11 A Because he woul d have granted 15:11: 46
12 those perm ssions in those cases, and woul d 15:11: 48
13 have not granted that perm ssion in the case of 15:11: 50
14 M. Prince. 15:11: 53
15 Q But you are not a | awer, 15:12: 01
16 correct? 15:12: 03
17 A | amnot a | awer. 15:12: 03
18 Q And you don't know the actual 15:12: 04
19 contours of licensing | aw, do you? 15:12: 06
20 A Not as a | awyer would, no, sir. 15:12: 09
21 Q I n paragraph 38 you say, 15:12:12
22 "M. Prince, via a hack, added his own 15:12: 12
23 sel f-descri bed gobbl edygook. " 15:12: 16
24 What do you nean by a hack? 15:12: 18
25 A It's nmy understanding fromthe 15:12: 22
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2 various docunents that | |ooked at that 15:12: 23
3 M. Prince figured out a nethod to digitally 15:12: 26
4 I ntervene with the commentary posted on 15:12: 33
5 | nstagram and renpove assorted coments 15:12: 37
6 according to his purposes and add his own 15:12: 42
7 coments to it. 15:12: 47
8 Q So that hack, in other words, 15:12:50
9 was what we tal ked earlier about, the process 15:12: 51
10 of adding cormments and sel ecting or excl uding 15:12: 54
11 ot her comments, correct? 15:12: 56
12 A Ri ght . 15:12: 58
13 Q You refer here to him 15:13: 03
14 downl oading the result to his own conputer. Do 15:13: 04
15 you see that? 15: 13: 07
16 A Yes, | do. 15:13: 10
17 Q Do you have any basis to know 15:13: 11
18 that it in fact was downl oaded to a conputer, 15:13:12
19 as opposed to sone ot her device? 15:13: 15
20 A Excuse ne? 15:13: 22
21 Q You said that this was then 15:13: 23
22 downl oaded to M. Prince's conputer. How do 15:13: 24
23 you know t hat ? 15:13: 26
24 A He had to nmake a screen grab of 15:13: 31
25 the altered post. | assune he downl oaded it to 15:13: 33
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2 his own conputer. He m ght have downl oaded it 15:13: 37
3 to a different conputer. 15:13: 40
4 Q O he could have done sonet hi ng 15:13: 41
5 el se with that besides downloading it to any 15:13: 42
6 conputer, correct? 15:13: 45
7 A No, because a screen grab 15:13: 46
8 automatically downl oads to the screen -- to the 15:13: 48
9 conputer to which the screen that is grabbed is 15:13:53
10 connect ed. 15:13: 57
11 Q No, | nmean, | could take a -- | 15:13: 58
12 could pull out ny iPhone right now as we sit 15:14:01
13 here, put sonething there, press a button, and 15: 14: 04
14 | woul d have a screen shot. 15:14: 07
15 | could then save it on ny 15: 14: 08
16 phone. | wouldn't have to do anything with a 15:14: 09
17 conputer, would |? 15:14: 11
18 A "' musing conputer in the broad 15:14:13
19 sense. Your cell phone is, in fact, sir, a 15:14: 14
20 conput er. 15:14: 16
21 Q | see. So when you say 15: 14: 17
22 conputer, you nean conputer or nobile device or 15:14: 18
23 sone ot her device? 15:14: 21
24 A Ri ght . 15: 14: 22
25 Q I n paragraph 40 you say, 15:14: 31
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2 "Plaintiffs' works are the dom nant inmages in 15:14: 33
3 the Prince work." 15:14: 38
4 How did you nake that judgnent? 15:14: 43
5 A In terns of the visual power of 15: 14: 47
6 those i nmages, their placenent and their scale. 15: 14:50
7 Q Based on your experience as an 15: 14: 56
8 expert? 15:14: 58
9 A Yes. 15:14:58
10 Q In terns of an average consuner, 15:15: 02
11 do you concede that an average consuner, 15: 15: 06
12 particularly an |Instagramuser, mght | ook at 15:15: 07
13 t hat sane i mage and m ght instead focus on the 15:15: 11
14 coments nore than the inmge? 15:15: 14
15 A Well, that they m ght focus on 15:15:17
16 the comments, that would not nake the comments 15:15: 18
17 t he dom nant vi sual conponent. 15:15: 21
18 Q Well, taking them as an 15:15: 23
19 observer, perhaps for those people that woul d 15: 15: 26
20 be the dom nant factor, naybe their eyes are 15:15: 30
21 nore attracted to the coments than the inmge; 15: 15: 33
22 possi bility? 15:15: 35
23 A Possi bility. But those 15: 15: 39
24 coments -- but the question of whether those 15:15: 41
25 coments constitute an i nmage, even though they 15:15: 43
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2 are included in a painting, in the eye of the 15:15: 45
3 average person, or whether they constitute 15: 15: 47
4 text, | think is an open question. 15:15:51
5 | woul d suggest that they 15: 15: 55
6 constitute text in the eye of the average 15: 15: 56
7 reasonabl e observer, and that the inmage 15: 15: 59
8 constitutes, the image by McNatt or G aham 15:16: 02
9 constitutes the actual 1nmage in each piece. 15:16: 06
10 Q Ckay, fair. 15: 16: 09
11 So your opinion woul d be that 15:16: 10
12 they are the dom nant inmage, but not 15:16: 11
13 necessarily the dom nant feature of the 15: 16 14
14 pai nti ngs, dependi ng on who the observer is? 15:16: 17
15 A Ri ght . 15:16: 20
16 Q And you are 74 years old. In 15: 16: 20
17 terns of |Instagramusers, do you have an 15: 16: 28
18 opi ni on about whether Instagramusers tend to 15:16: 30
19 be younger people or ol der people? 15:16: 33
20 A | would imagine they are nostly 15: 16: 36
21 younger peopl e. 15: 16: 37
22 Q Mostly younger peopl e. 15:16: 38
23 So, at least wth respect to 15: 16: 39
24 users of social nedia, you do concede that when 15:16: 42
25 they view the paintings, the domnant feature 15: 16: 47
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2 for them m ght be the text? 15:16: 49
3 M5. PELES: Objection to form 15: 16: 52
4 A It's possible. 15:16: 55
5 Q But your opinion is really 15:17:00
6 limted to what is the dom nant inmage, not what 15:17: 01
7 Is the dom nant feature of the paintings, 15:17: 04
8 correct? 15:17: 07
9 A Correct. 15:17: 07
10 Q I n paragraph 40 you tal k about 15:17: 14
11 the Twitter conpendi um 15:17: 16
12 MR. BALLON: Do we have that? 15:17:19
13 Q W will provide it as an 15:17: 21
14 exhibit, see if we are tal king about the sane 15:17:23
15 t hi ng. 15:17: 25
16 A Um hum 15:17: 26
17 MR. BALLON. Al right, so we 15:17: 44
18 will mark this as 215. 15:17: 45
19 (The above descri bed docunent was | 15:17:49
20 mar ked Exhibit 215 for identification, as | 15:17:49
21 of this date.) 15:17: 49
22 Q And this, | believe, is what you 15:17: 49
23 mean, at |east with respect to the inage for 15:17:51
24 the Twitter conpendium is that correct? 15:17: 54
25 A Yes. 15:17:56
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Q Al right.
A And that termis not m ne, that
termcane in the docunents that | -- Twitter

conpendi um cane.

Q So, it's term nology from your
| awyers?
A Yes.
Q But at least in your report you

call it the Twitter conpendi unf?

A Ri ght .

Q Now, in here, you have an inmage
on the left. Wat is that inmage of?

A It appears to be a man hol di ng
the back of a skirt of a woman; that's ny
guess.

Q Is it a cartoon or a photograph?

A | amreasonably sure it's a

phot ogr aph.

Q Phot ogr aph, okay. Is it out of
focus?

A It is.

Q Is it blurred?

A Yes, it is.

Q Do you think that's intentional ?

1- 800- 325- 3376

Epi g Court Reporting Sol utions - New York

www. deposi ti on. com

15:17: 58
15:17:59
15:18: 01
15:18: 04
15:18: 08
15:18: 10
15:18:10
15:18: 11
15:18:13
15:18: 15
15:18: 17
15:18: 22
15:18: 25
15:18: 30
15:18: 33
15:18: 34
15:18: 36
15:18: 37
15:18: 38
15:18: 40
15:18: 41
15:18: 41
15:18: 43
15:18: 44


http://www.deposition.com

CONFI DENTI AL

ALLAN D. COLEMAN - 07/12/2018 Page 202

1 ALLAN COLEMAN

2 A On the part of the photographer? 15:18: 49
3 Q Wl l, on the part of whoever 15:18: 50
4 created this conpendi um 15: 18: 52
5 A | have no way of know ng. 15:18: 54
6 Q And then the photograph on the 15: 18: 57
7 right, what is that? 15:18: 58
8 A That appears to be Rastafarian 15:19: 00
9 snoking a pipe. 15:19: 03
10 Q Now, are you sure that it's -- 15:19: 07
11 are you sure what it is? 15:19: 10
12 A No. 15:19: 11
13 Q So it could be sone ot her work? 15:19: 12
14 A Wait a mnute, am| sure? 15:19:17
15 Q Are you sure this is a 15:19: 19
16 Rast af ari an snoki ng a pi pe? 15:19: 20
17 A No. 15:19: 23
18 Q You have opined here that, first 15:19: 26
19 of all, you've said, "In his derivations, 15:19: 32
20 M. Prince has appropriated the entirety of 15:19: 34
21 both Plaintiffs' works in the Twtter 15:19: 38
22 conpendi um " 15:19: 40
23 Now - - 15:19: 42
24 A No, that's not what | said. 15:19: 42
25 Q Ckay. So what did you say? 15:19: 43
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2 Maybe | amm sreading it. 15:19: 45
3 A That actually should read as 15:19: 47
4 follows: "In his derivations of the |Instagram 15:19: 48
5 posts, M. Prince has appropriated the entirety 15:19:51
6 of both Plaintiffs' works; in the Twitter 15:19: 54
7 conpendi um he has appropriated the cropped 15:19: 58
8 central section of the G aham phot ograph,” et 15:20: 01
9 cetera. 15: 20: 03
10 Q | see. So that's a typo there, 15:20: 03
11 there is a comm, but you believe it should be 15: 20: 06
12 a sem col on? 15: 20: 08
13 A Yes. 15:20: 10
14 Q So then your opinion with 15:20: 10
15 respect to the Twitter conpendiumis that 15:20: 11
16 Prince has appropriated the cropped central 15: 20: 14
17 section of the G aham phot o? 15: 20: 17
18 A Ri ght . 15:20: 18
19 Q First of all, what is the basis 15: 20: 22
20 for your belief that this conpendi um was 15:20: 23
21 created by M. Prince? 15: 20: 26
22 A It was submtted as one of 15: 20: 30
23 the -- submtted as one of the, | believe, as 15:20: 31
24 one of the docunents in the case. 15: 20: 36
25 Q You nmean by your | awers? 15: 20: 44
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2 A Yes. 15: 20: 45
3 Q | am going to show you a version 15: 20: 48
4 fromyour [awers' Conplaint, this is docunent 15:20:51
5 30-7, page 2 of 2, Exhibit Gfromthe Cravath 15: 20: 57
6 Conplaint in this |awsuit. 15:21: 03
7 And this is that imge included 15:21: 08
8 in the Twtter post fromM. Prince. | would 15:21: 11
9 like to ask you to | ook at that. 15:21: 14
10 Have you seen that before? 15:21: 15
11 M5. PELES: This is the Conplaint 15:21:17
12 in the Graham case? 15:21: 18
13 MR. BALLON: Yes. 15:21: 20
14 A Yes, | believe it is. 15:21: 25
15 Q There is sonme text there. Wuld 15:21: 29
16 you call that a caption? 15:21: 30
17 A | would think of it as a 15:21: 32
18 caption, although | amaware froma Twitter 15:21: 34
19 standpoint it's called a comment. 15: 21: 37
20 Q Now, in there M. Prince says, 15:21: 40
21 "1 did not take, make, create this nontage." 15:21: 42
22 Do you see that? 15:21: 48
23 A | do see that. 15:21: 49
24 Q So, based on the caption, is it 15:21: 50
25 still your opinion that this inmage was created 15:21: 53
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2 by M. Prince? 15:21: 56
3 A | actually don't have an opinion 15:22: 08
4 on that. | assune that it was, because he 15:22:10
5 posted it, and | believe made a painting of it; 15:22: 14
6 al though | could be wong about it. 15:22: 18
7 Q | nmean, you are aware that many 15:22: 20
8 of the posts that appear on Twitter are sinply 15:22: 23
9 repostings of things that other people have 15:22: 26
10 posted, correct? 15:22: 28
11 A Yes. 15:22: 29
12 Q So why is it you assune that 15:22: 31
13 this image, where M. Prince expressly says, "I 15: 22: 33
14 did not take, make, create this nontage," is an 15:22: 37
15 | mage that he nade? 15:22: 43
16 A | could be wong. 15:22: 52
17 Q Al right. 15:22:55
18 Now, with respect to this inmage, 15: 22: 56
19 how do you know that the inmage on the ri ght 15:22:58
20 side is taken fromthe G aham phot ograph as 15:23: 00
21 opposed to fromone of mllions of other 15:23: 04
22 phot ogr aphs of Rastafarians? 15:23: 09
23 A | have seen the G aham 15:23: 12
24 phot ogr aph, and even out of focus, it's 15:23:13
25 unm st akably fromthat photograph. 15:23: 16
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2 Q So you recogni ze that? 15:23: 18
3 A Yes. 15:23: 20
4 Q Now, in this particular you can 15:23: 21
5 see a nontage or collage, a couple of imges 15:23: 24
6 out of focus. 15:23: 28
7 Is it your view that this would 15:23: 29
8 be transformative? 15:23: 30
9 A Not necessarily, no. 15:23: 38
10 Q Wy ? 15:23: 39
11 A Because the sinple fact of 15:23: 43
12 conbi ning two i mages does not transform 15:23: 44
13 automatically either image. 15:23: 49
14 Q It doesn't automatically, but it 15:23: 57
15 coul d, conbining two i mages, especially when 15:23: 58
16 they are out of focus, that could be a fair use 15: 24: 00
17 under copyright law, could it not? 15:24: 03
18 A It could be considered 15:24: 06
19 transformative. | don't know whether it woul d 15: 24: 07
20 be transformative enough to constitute fair 15:24: 09
21 use. 15:24:12
22 I'"'mnot a lawer, | can't opine 15:24:12
23 on that. 15:24:13
24 Q So you don't have an opinion 15:24: 14
25 about whether this is transformative or not? 15:24: 15
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2 A No. 15:24: 17
3 M5. PELES: Objection to form 15:24: 18
4 MR. BALLON: \What was the 15:24: 23
5 obj ecti on, counsel ? 15: 24: 24
6 M5. PELES: That's not what he 15:24: 25
7 said. You are m scharacterizing what he | 15:24:26
8 testified to. 15:24: 28
9 MR. BALLON: | didn't nmake any 15:24: 28
10 characterization. In asking questions 15:24: 29
11 of a witness, of an adverse w tness, | 15:24: 33
12 am al | oned to ask questions in that 15: 24: 36
13 form 15:24: 39
14 That's fine, you can preserve that | 15:24:39
15 obj ection for a later tine. 15:24: 41
16 Q Al right, now, did you read the 15: 24: 49
17 report of Ms. Sussnman? 15:24: 51
18 A Refresh ny nenory of who she is. 15: 24: 58
19 Q She' s anot her expert retained by 15: 25: 00
20 Cravath in this case in support of the 15: 25: 02
21 Def endants -- | nean the Plaintiffs. 15: 25: 07
22 A | don't believe that | did. 15:25: 10
23 M5. PELES: | can represent that 15:25: 12
24 he did not read any of the reports by 15:25:12
25 any of our other experts. 15:25: 14
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2 Q Are you famliar wth Barbara 15:25: 15
3 Sussnman? 15:25:21
4 A Not of f hand. 15:25: 23
5 Q Al right. So then in 41, you 15: 25: 34
6 say, "M . Willace and others claimthat 15: 25:; 37
7 M. Prince sufficiently transfornmed the 15:25: 45
8 phot ographs in question via changes in scal e, 15: 25: 48
9 medi um et cetera. 15: 25: 50
10 "I consider this argunent 15: 25: 51
11  specious.” 15: 25: 53
12 Why ? 15: 25: 55
13 A Because while | cannot determ ne 15: 25: 58
14 the exact extent, if any, to which Plaintiffs' 15: 25: 59
15 wor ks have been cropped around their edges, in 15: 26: 02
16 the process of posting themto Instagram it is 15: 26: 04
17 clear to ne that this cropping is mninal. 15: 26: 08
18 Further, it is apparent that any 15:26: 11
19 such cropping occurred during original posting 15:26: 12
20 of these inages by whichever |nstagram 15:26: 15
21 subscri bers put themon-1ine. 15:26: 17
22 M. Prince has screen grabbed, 15:26: 21
23 del i berately captured the entirety of those 15: 26: 23
24 posts, including the substantial borders that 15: 26: 25
25 the I nstagram posting process automatically 15: 26: 27
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2 pl aces around posted i nmages. 15:26: 29
3 | detect no other alteration of 15: 26: 31
4 Plaintiffs' works thensel ves as they appeared 15: 26: 33
5 I n those I nstagram posts. 15: 26: 36
6 Q So the basis for that opinion is 15: 26: 38
7 what's witten here in 417 15:26: 40
8 Because the question was why you 15: 26: 42
9 considered this specious, and you're reading to 15: 26: 43
10 me -- 15: 26: 47
11 A |'"'mreading to you ny 15: 26: 48
12 expl anation of why | consider it specious. 15: 26: 48
13 Q So, just to save tine, you 15: 26: 50
14 consider it specious for the reasons witten in 15: 26: 52
15 par agr aph 417 15: 26: 54
16 A Yes, that's correct. 15: 26: 56
17 Q kay, all right. 15: 26: 57
18 Now, in 41 you say, "It is 15:27:01
19 apparent that any such cropping occurred during 15: 27: 03
20 the original posting of these inmages by which 15:27: 07
21 | nst agr am subscri bers put themon-line." 15:27: 10
22 What's the basis for your 15:27:13
23 know edge about the cropping process when 15: 27: 14
24 | mages are upl oaded to Instagranf 15:27: 18
25 A | have wat ched peopl e post 15: 27: 20
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2 phot ogr aphs to I nstagram

3 Q Have you ever had that yourself,
4 where you posted a photo and it was cropped?

5 A Basically I nstagram drops the

6 pictures into a -- and the picture you upl oad
7 into a tenpl ate.

8 And, dependi ng on the

9 proportions of your photograph, |nstagram

10 conforns the proportions to its tenplate.

11 Q Do you consider this sonmehow

12 rel evant to whether the use of these inmages is
13 a fair use?

14 A It's relevant in the sense that
15 radi cal cropping, for exanple, to create what,
16 as | said earlier, we call it detail in

17 hi storical and art publication | anguage, that
18 act of radical cropping suggests a decision to
19 use only a portion of the inmage and only a
20 rel evant portion of the inmage.
21 Wher eas noderate croppi ng of an
22 | mge around the edge does not suggest that one
23 Is trying in any significant way to transform
24  the work.
25 Q So in your viewthere is a
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2 di fference between croppi ng and radi cal 15:29: 02
3 Ccroppi ng? 15:29: 03
4 A | would say so, yes, or to put 15: 29: 04
5 it nore -- the selection of a detail. 15:29: 07
6 Q But is there any rel evance to 15:29: 11
7 your opinion on fair use of the fact that -- 15:29: 13
8 that the cropping occurred during the original 15:29:19
9 posting, as opposed to sone other way, for 15:29: 24
10 exanpl e, taking a scissors and just cutting off 15:29: 27
11 t he top? 15:29: 30
12 A Wll, if M. Prince had chosen 15:29: 31
13 to exhibit or include in his work a detail of 15:29: 35
14 the work of M. Grahamor M. MNatt, that 15: 29: 42
15 would to ne signify that he was abi di ng by what 15:29: 46
16 | understand to know the restrictions of the 15:29: 49
17 fair use exception. 15:29:53
18 Q So, what you consider to be 15: 29: 56
19 material is that -- that the cropping was not 15:29:59
20 radi cal enough? 15:30: 04
21 A Yes, and did not affect the 15:30: 06
22 actual content of the inmages. 15:30: 07
23 Q Ckay, | understand your opinion. 15: 30: 10
24 But there is no particul ar 15:30: 12
25 significance to the fact that the cropping 15:30: 14
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2 occurred during the original posting of these 15: 30: 16
3 | mages by whi chever |nstagram subscriber put 15: 30: 20
4 themon-line, is there? 15:30: 23
5 A Only to indicate that it wasn't 15: 30: 27
6 done by M. Prince hinself. 15: 30: 28
7 Q Again, | want to understand the 15:30: 32
8 significance of that, because you know for 15:30: 33
9 centuries artists have had assistants, other 15:30: 35
10 peopl e have hel ped themw th their art, 15:30: 38
11 correct? 15:30: 40
12 A Ri ght. 15:30: 40
13 Q M chel angel o created the Sistine 15: 30: 41
14 Chapel , and a nunber of other people who hel ped 15:30: 43
15 himat his direction, he indicated what to 15:30: 46
16 pai nt. 15: 30: 49
17 A Ri ght . 15: 30: 49
18 Q You are famliar with that, are 15: 30: 49
19 you not ? 15: 30: 51
20 A Yes, | am 15:30:51
21 Q So, would there be a difference 15: 30: 52
22 between, let's say, M. Prince asking one of 15: 30: 54
23 the people who work in his art studio to take a 15: 30: 57
24 scissors and crop a photo or whether the 15:31: 00
25 croppi ng occurs automatically by conputer? 15:31: 03
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2 A There woul d be a difference 15:31: 10
3 between those -- there wouldn't be a difference 15:31: 11
4 between M. Prince doing it hinself and 15:31: 13
5 M. Prince instructing his assistant to do it. 15:31: 15
6 Q And what is the difference, in 15:31: 18
7 your Vview? 15:31:19
8 A The difference is that one is a 15:31: 20
9 mechani cal and automatic procedure for resizing 15:31: 22
10 a photograph to fit a given tenplate, and the 15:31: 26
11 other is a conscious creative or conmunicative 15:31: 30
12 deci si on. 15: 31: 36
13 Q Wl |, whether the cropping is 15: 31: 37
14 done by a conputer or done by a pair of 15:31: 38
15 scissors, isn't it ultimately the artist who 15:31: 43
16 chooses what image to include? 15: 31 46
17 A Yes, but | don't understand the 15:31: 54
18 rel evance of that point. 15: 31: 55
19 Q M. Prince could have chosen to 15: 31: 58
20 use an uncropped version of these photos, 15:32: 00
21 correct? 15:32: 02
22 A No, because | nstagram has 15: 32: 05
23 tenpl ates that automatically conform upl oaded 15: 32: 07
24 I mges to their dinensions. 15:32: 11
25 Q Ckay, but these inmages existed 15: 32: 16
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2 el sewhere. M. G aham upl oaded the inmages to 15:32:19
3 his own website and to Facebook and Twitter, 15:32: 21
4 correct? 15:32: 23
5 A Correct. 15:32: 24
6 Q And the McNatt i nmages existed in 15: 32: 24
7 pl aces ot her than Instagram correct? 15:32: 28
8 A Correct. 15:32:30
9 Q So, based on your assunptions, 15:32:32
10 M. Prince, or for that matter any artist, 15:32: 35
11  could have chosen to use an uncropped version 15:32: 37
12 or could have chosen to use the cropped 15:32: 41
13 version, correct? 15:32: 43
14 A | f he had access to the 15:32: 44
15 uncropped version, absolutely, yes. 15: 32: 45
16 Q So, assum ng that those imges 15: 32: 47
17 were available on the internet at that tine, 15:32: 49
18 which | have a good faith belief |I can prove at 15: 32: 50
19 trial, he could have used the uncropped version 15: 32:53
20 or the cropped version, correct? 15: 32: 58
21 A He coul d have upl oaded an 15:33: 02
22 uncr opped version or a cropped version to 15:33: 04
23 | nstagram but | nstagram woul d once agai n have 15: 33: 06
24 confornmed what ever version he uploaded to its 15:33: 08
25 t enpl at es. 15:33: 11
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2 Q Ri ght. But he could have used

3 an uncropped version -- he could have digitally
4 al tered, he could have used the Instagramfrane
5 and superi nposed an uncropped version of this

6 phot o, couldn't he?

7 A Presumabl y.

8 Q Pretty easy thing to do, isn't

9 it?

10 A I woul d think so.

11 Q So there was sone sel ection that
12 went into this process?

13 A | don't know that.

14 Q But you don't know that there

15 wasn't any?

16 A No.

17 Q Now, in paragraph 42 --

18 M5. PELES: |[|f you are nobving on
19 to a new section, can we just take a
20 qui ck break?
21 MR. BALLON. Ckay. | can
22 conti nue asking questions fromthe
23 prior -- no, |'mjust Kkidding.
24 Let's take a break. About ten
25 m nut es?
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2 M5. PELES: Yes, that woul d be 15:34:12
3 great. 15:34: 13
4 THE VI DEOGRAPHER: Here now mar ks 15:34: 15
5 the end of video file nunber 3. The 15:34: 16
6 time is 3:34 ppm W are now off the 15:34: 19
7 record. 15:34: 21
8 (At this point in the proceedings | 15:53:25
9 there was a recess, after which the 15:53: 25
10 deposition continued as follows:) 15:53: 25
11 M5. PELES: Here now marks the 16:09: 39
12 begi nni ng of video file nunber 4. The 16: 09: 40
13 time is 4:09 ppm W are back on the 16: 09: 42
14 record. 16: 09: 45
15 Q M. Col enan, do you know Nate 16: 09: 46
16 Harri son? 16: 09: 49
17 A No. 16: 09: 50
18 Q Do you know who Nate Harrison 16: 09: 51
19 | S? 16: 09: 53
20 A Not to the best of ny 16: 09: 54
21 recol | ection. 16: 09: 55
22 Q Do you know June Besek? June 16: 09: 58
23 Besek? 16:10: 01
24 A Not to -- again, | don't think 16: 10: 02
25 SoO. 16:10: 03
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2 Q M chel | e Bogre? 16: 10: 03
3 A | know the nane, but | don't 16: 10: 08
4 know -- | don't place it. 16:10: 11
5 Q Any Wi t aker ? 16: 10: 16
6 A Not to the best of ny know edge. 16: 10: 18
7 Q | would Iike to show you what 16:10: 21
8 has been narked as Exhibit 216 and ask you if 16: 10: 22
9 you recognize this as a blog post that you 16:10: 28
10 created about a series. 16: 10: 32
11 M5. PELES: | think we already 16: 10: 38
12 have a 216, the conpendi um 16: 10: 38
13 MR. BALLON: We can call it 217 16:10: 44
14 or 216 B, 216 C. Let ne take that back, 16: 10: 45
15 we w il make it 217. 16:10: 50
16 And 217 | ooks exactly |ike the one | 16:10:57
17 | just gave you. Here is 217. 16: 10: 59
18 (The above descri bed docunent was | 16:11:01
19 mar ked Exhibit 217 for identification, as | 16:11:01
20 of this date.) 16:11: 01
21 Q Could you tell ne, please, if 16:11: 02
22 you recognize this as a blog post that you had 16:11: 03
23 posted in or around March of 20157 16:11: 05
24 A Yes. 16:11: 11
25 Q And this concerns an exhibit by 16:11:12
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2 John Ml kovi ch where certai n photographs were 16: 11: 17
3 restaged, does it not? 16: 11. 22
4 A The phot ographer is not John 16: 11: 24
5 Mal kovi ch, but John Mal kovich is the subject of 16:11: 26
6 t he phot ogr aphs. 16: 11: 30
7 Q Ri ght, okay. So the 16:11: 31
8 phot ogr apher is who? 16:11: 34
9 A The phot ographer is M. Mller. 16:11: 35
10 Q Sandro Ml ler? 16: 11. 42
11 A Sandro M Il er, yes. 16: 11: 44
12 Q So, for exanple, as you can see 16: 11: 47
13 on the first page of this exhibit, there is a 16: 11: 48
14 picture on the bottom|eft, Dorothea Lange, 16:11: 51
15 M grant Mot her? 16: 11:55
16 A Ri ght . 16: 11; 56
17 Q And then the restagi ng of that 16: 11: 57
18 you can see on the right in the mddle part, 16:12: 00
19 correct? 16:12: 02
20 A Correct. 16:12: 03
21 Q In this post you opined that 16: 12: 06
22 this use was not fair use, is that correct? 16:12: 08
23 A No. 16:12: 11
24 Q VWhat did you opi ne? 16:12:12
25 A | opined that this use was in 16: 12: 13
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2 fact -- was in fact fair use, because the 16:12: 15
3 Dor ot hea Lange photograph is in the public 16:12: 19
4 domai n. 16:12: 21
5 Q | see, okay. So I -- 16: 12: 22
6 A So it was a very precise 16: 12: 25
7 distinction that | nade. 16:12: 27
8 Q But if the Dorothea Lange photo 16:12: 27
9 was not in the public domain, you would view 16:12: 29
10 this use as not being fair use? 16:12: 31
11 A | would view this as potentially 16: 12: 33
12 not being fair use. 16:12: 35
13 Q Potentially not being fair use. 16: 12: 36
14 There is a comment | want to 16:12: 38
15 draw your attention to on page 2 at the bottom 16: 12: 39
16 Sonmeone naned Col | een Thornton 16:12: 42
17 posted a coment suggesting that maybe this 16: 12; 44
18 coul d be parody. 16:12: 48
19 And you responded at 1:12 p.m 16:12: 50
20 on March 9, "Because MIller clains repeatedly 16:12: 54
21 to have homage and respect as his notivation 16:12: 57
22 for this series, | don't see how he could claim 16:13: 01
23 parody as his intent, even if you or others or 16:13: 06
24 the court read the pieces as parodic." 16:13: 10
25 Do you see that? 16: 13: 15
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2 A Yes. 16: 13: 16
3 Q Do you agree that intent can be 16: 13: 16
4 used to negate an inference of fair use? 16: 13: 19
5 A No. 16: 13: 27
6 Q What was your observation there 16: 13: 30
7 when you said that you don't -- that you didn't 16:13: 31
8 think that the work could be viewed as parody? 16:13: 34
9 A Because the work does not really 16:13: 44
10 exhi bit any parodic aspects, it sinply tries as 16: 13: 46
11 best as possible to replicate every detail of 16:13: 52
12 t he original work. 16:13: 54
13 Q But in support of that also you 16: 13: 57
14 note that the photographer didn't cite parody 16: 14: 01
15 as the intention, correct? 16: 14: 09
16 A Ri ght. 16:14: 11
17 Q And so you feel that bolsters 16: 14: 12
18 the view that it couldn't be characterized as a 16:14: 14
19 fair use parody? 16: 14: 16
20 A Correct. 16: 14: 18
21 Q Now, earlier today you said, in 16:14: 19
22 connection with Prince, that you felt that his 16: 14: 22
23 stated intention was not rel evant to whet her 16: 14: 26
24 the uses in this case were transformative or a 16: 14: 29
25 fair use, correct? 16:14: 33
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2 A Ri ght . 16: 14: 34
3 Q So howis it that intent can be 16: 14: 37
4 used to negate an inference of fair use -- 16: 14: 39
5 well, or is it your view that intent can be 16: 14: 42
6 used to negate an inference of fair use, but 16: 14 44
7 not to support an inference of fair use? 16: 14: 47
8 A It is ny understanding that the 16: 14: 49
9 courts wll consider intent in that regard. 16: 14: 50
10 Q So, it's your understanding that 16: 14: 55
11 courts wll consider intent to negate a finding 16: 14: 58
12 of fair use? 16: 15: 00
13 A O affirm 16: 15: 01
14 Q O affirm | see. 16: 15: 02
15 But in your opinion, you said 16: 15: 04
16 you hadn't considered Prince's intent -- 16: 15: 06
17 A Ri ght . 16: 15: 08
18 Q -- in determning that this was 16: 15: 09
19 not a fair use here? 16: 15: 10
20 A Right, | don't use intent as a 16: 15: 11
21 qualifier in ny critical work. 16:15: 14
22 Q | see, | see. 16:15:18
23 A | deal with the finished work 16: 15: 19
24 itself as de facto a statenent of intent. 16: 15: 20
25 Q | see. So courts wll | ook at 16: 15: 25
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2 I ntent, but you don't feel intent is relevant, 16: 15: 26
3 at | east for your opinion here? 16: 15: 29
4 A Ri ght . 16: 15: 31
5 Q Al right. So | would like to 16:15: 33
6 ask you to go back to your report, and let's 16 15 34
7 focus this tinme on paragraph 42. 16:15: 38
8 A That's where we were. 16: 15: 46
9 Q Well, | noved to 42, and your 16: 15: 47
10 | awyer quite reasonably suggested that if we -- 16: 15: 49
11 A You noved to 43, and ny | awer 16: 15: 53
12 suggested we stop at 42. 16: 15: 55
13 Q W will go back to 42. 16: 15: 56
14 A I'mfine with it. I'mtrying to 16: 15: 59
15 keep things straight for the record. 16: 16: 01
16 Q Yes, yes, | agree. 16: 16: 02
17 Al right, so in paragraph 42 16: 16: 05
18 you talk about, you say M. Prince -- you said 16: 16: 08
19 that the conment conprises nothing nore than 16: 16: 13
20 what M. Prince acknow edges i s gobbl edygook. 16:16: 17
21 Do you see that? 16: 16: 22
22 A Yes, | see that. 16: 16: 23
23 Q Now, what do you understand 16: 16: 24
24 gobbl edygook to nean? 16: 16: 26
25 A | understand it to nean 16: 16: 28
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2 nonsense, basically, babble. 16: 16: 29
3 Q Do you know whether that's the 16: 16: 35
4 intent that M. Prince has for the term 16:16: 35
5 gobbl edygook? 16: 16: 38
6 A No. 16: 16: 42
7 Q So at his deposition, M. Prince 16: 16: 43
8 expl ai ned what he neans by the term 16: 16: 46
9 gobbl edygook. 16: 16: 47
10 | am guessing you didn't -- you 16: 16: 49
11  weren't provided wth that information? 16:16: 51
12 A No, | didn't receive the 16: 16: 53
13 deposi tion. 16: 16 54
14 Q Now, if I were to tell you to 16: 16: 54
15 assune that in this context M. Prince uses the 16: 16: 58
16 t er m gobbl edygook to nean sonet hi ng ot her than 16: 17: 03
17 gi bberish, if it has sone specific defined 16: 17: 07
18 nmeani ng, woul d that inpact your opinion here in 16:17: 09
19 par agr aph 427 16:17:11
20 A No, because the prose itself 16:17: 24
21 qualifies in ny opinion as gobbl edygook, 16:17: 29
22  whether M. Prince considers it such or not. 16:17: 30
23 Q Well, | understand that to you, 16: 17: 36
24 based on your experience, it doesn't nean 16:17: 37
25 anything to you, perhaps. 16:17: 39
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2 But if it was intended to have 16:17: 43
3 nmeani ng to people who understood it, would that 16: 17: 45
4 change your view? 16: 17: 47
5 A Peopl e who understood it other 16: 17: 54
6 than M. Prince hinself? 16:17: 55
7 Q Yes. 16: 17: 56
8 A It would still appear to ne as 16:18: 02
9 gobbl edygook. 16:18: 04
10 Q Vel |, okay. So what if 16: 18: 06
11 M. Prince -- do you speak Arabic? 16: 18: 08
12 A No. 16: 18: 12
13 Q So what if M. Prince wote out 16:18: 13
14 several sentences in Arabic and they appeared 16:18: 15
15 to you to be neani ngl ess because you don't read 16: 18: 19
16 Ar abi c. 16:18: 21
17 Does that necessarily nean that 16: 18: 22
18 because you don't read Arabic that what he 16:18: 24
19 wote was inconprehensible prose inherently as 16:18: 26
20 such and not commenting on the work? 16:18: 31
21 A No, | don't assune that Arabic 16: 18: 33
22 I s nmeani ngless, so |'mchall enging the question 16:18: 35
23 or questioning the question. 16: 18: 40
24 You're asking ne to say that | 16:18: 42
25 would take Arabic to be neaningless. | don't 16:18: 44
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2 take Arabic to be neaningless. It is sinply a 16: 18: 46
3 | anguage | don't speak or read. 16: 18: 49
4 Q Certainly. So if he were 16: 18: 51
5 witing in a certain style that m ght be 16: 18: 52
6 under st andabl e to, for exanple, to social nedia 16: 18; 54
7 users, but it nonetheless didn't nean anything 16: 18: 59
8 to you, would you still call it 16:19: 02
9 | nconpr ehensi bl e prose because it doesn't have 16:19: 03
10 neaning to you, even if it does have neaning to 16:19: 05
11 ot her peopl e? 16:19: 08
12 A Certainly in that sense, in that 16:19: 10
13 condition, that situation, | would qualify it 16:19: 13
14 as neani ngl ess to ne. 16:19: 15
15 Q Al right, but sinply because it 16: 19: 18
16 It's nmeani ngless to you doesn't nean that it 16:19: 19
17 woul d necessarily be neaningless to a 16:19: 21
18 reasonabl e observer if the reasonabl e observer 16:19: 24
19 under st ood what the prose neant? 16: 19: 27
20 A Tr ue. 16:19: 30
21 Q Ckay, that's fair enough. 16:19: 31
22 Are you a fan of rock nusic? 16:19: 41
23 A Sonme of it. 16: 19: 44
24 Q Sone of it? 16:19: 45
25 A Yes. 16: 19: 46
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2 Q Have you heard of the group

3 Soni ¢ Yout h?

4 A | have heard of it, yes.

5 Q Are you famliar with any of

6 their songs?

7 A Not particularly, no.

8 Q So, for exanple, the text in the
9 McNatt painting, if | told you that the text in
10 the McNatt painting included sone lyrics froma
11 Soni ¢ Youth song, would that change your

12 opinion it was inconprehensi bl e prose?

13 A | would sinply say it was

14 I nconprehensible to ne. | didn't recognize

15 t hat reference.

16 Q But a reasonabl e observer who is
17 famliar with Sonic Youth, to such a person the
18 prose woul d have neani ng, wouldn't it?

19 A Presumabl y.
20 Q And it would relate to the photo
21 of Kim Gordon, who was a nenber of that band,
22  wouldn't it?
23 A Yes, in that case it would, yes.
24 Q And did you know that she was a
25 menber of Sonic Youth before today?
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2 A No. 16: 20: 37
3 Q | n paragraph 43 you tal k about 16: 20: 40
4 | mge-text works, and you say, "As a critic, | 16: 20: 41
5 find this distinction significant, because the 16: 20: 45
6 | nst agram posts thensel ves constitute what | 16: 20: 47
7 refer to as i mge-text works." 16: 20: 50
8 What do you nean by inmage-text 16: 20: 52
9 works? 16: 20: 55
10 A Any work of art that conbines 16: 20: 55
11 visual imagery and textual material. 16:21: 00
12 Q And is it fair to say that the 16:21: 03
13 Prince paintings at issue in this case then are 16: 21: 06
14 | mge-text works, by that definition? 16: 21: 08
15 A Yes. 16: 21: 10
16 In fact it's not only fair to 16: 21: 26
17 say, | say it. 16: 21: 27
18 Q Even nore fair. 16: 21: 31
19 Al right. Now, why do you say 16: 21: 36
20 that M. Prince appropriated the comments at 16: 21: 45
21 t he end of paragraph 437 16: 21: 52
22 A | don't say he appropriated the 16:22: 04
23 comments, | say he appropriated the entire 16: 22: 06
24 | nst agr am post, posts. 16: 22: 09
25 Q Well, let's start with the 16: 22: 13
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2 G aham -- well, let's start with the Portrait 16: 22: 14
3 of Rastajay92, which includes a photographic 16: 22: 20
4 el enent fromthe G aham phot o. 16: 22: 26
5 You earlier testified that it 16:22: 31
6 was your understanding that M. Prince 16: 22: 32
7 sel ected -- used certain hacks to pick and 16: 22: 35
8 choose to include or exclude certain comments, 16: 22: 38
9 correct? 16: 22: 44
10 A Correct. 16: 22: 44
11 Q So he was able to exclude those 16: 22: 46
12 comments that he didn't want to include for 16: 22: 48
13 what ever reason, correct? 16:22:50
14 A Correct. 16:22:51
15 Q And then he took a screen shot, 16: 22: 54
16 whi ch was essentially an edited selection of 16: 22: 55
17 comments, including his own, correct? 16: 23: 01
18 A As | under st and. 16: 23: 03
19 Q So isn't it true, then, at | east 16: 23: 05
200 with respect to that painting, that M. Prince 16: 23: 06
21 didn't appropriate the whole, and not separate 16: 23: 09
22 el ements, he appropriated separate el enents, he 16:23:12
23 pi cked and chose certain comments and i ncl uded 16: 23: 16
24 his own, correct? 16: 23: 19
25 A | would say he appropriated the 16: 23: 24
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2 entirety of it, which included el enents that he 16: 23: 26
3 had added, an el enent at |east that he had 16: 23: 28
4 added to it. 16: 23: 30
5 Q But you earlier acknow edged 16: 23: 31
6 t hat he had excluded certain coments, correct? 16: 23: 33
7 A As | understand it, yes. 16: 23: 36
8 Q And you earlier also 16: 23: 37
9 acknow edged that you never | ooked at the 16: 23: 39
10 original Instagram post on the internet, so you 16: 23: 41
11 don't really know what was excl uded, correct? 16: 23: 44
12 A Correct. 16: 23: 46
13 Q So, but as you sit here today, 16: 23: 47
14  when you say he appropriated the whole, that 16: 23: 50
15 really isn't correct, is it, he appropriated 16: 23: 54
16 sone comments, not the entire posting? 16: 23: 56
17 A | was not asked to reviewthe 16: 24: 05
18 entire posting, | was asked to review the 16: 24: 07
19 posting as it appears in the |Instagram pieces 16: 24: 09
20 by M. Prince. 16:24: 15
21 Q But know ng, as you now know, 16: 24: 16
22 that M. Prince selected certain posts and 16:24: 18
23 excluded others, the process that you referred 16: 24: 25
24  to as hacking, you now acknow edge, don't you, 16: 24: 27
25 t hat when you say he appropriated the whol e, 16: 24: 30
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2 that's not true with respect to Portrait of 16: 24: 32
3 Rast aj ay92? 16: 24 34
4 A Well, you can't really 16: 24: 38
5 appropriate your own materi al . 16: 24: 39
6 Q " mfocusing on the whole, as 16: 24 44
7 opposed to you said he appropriated the whol e, 16: 24 46
8 not just separate el enents. 16: 24: 49
9 But you yourself acknow edge 16: 24: 52
10 t hat using what you called a hack, he excl uded 16: 24: 54
11 certain comments and included -- he picked and 16: 24: 56
12 chose which comments to include. 16: 25: 00
13 So as you sit here today, you 16: 25: 03
14 have to acknow edge that when you say he 16: 25: 04
15 appropriated the whole, that woul dn't be 16: 25: 06
16 accurate, correct? 16: 25: 08
17 A He appropriated the entirety of 16: 25: 12
18 what was on the screen when he made the screen 16: 25: 14
19 grab, which included sonething that he had 16: 25: 16
20 added in the comments section. 16: 25: 19
21 Q Ri ght, but before taking that 16: 25: 21
22 r ephot ogr aph of what was on the screen, using 16: 25: 24
23 this hack, he deleted and elimnated certain 16: 25: 28
24 coments, correct? 16: 25: 31
25 A That's irrelevant to ne as a 16: 25: 32
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2 critic. What's not in a work is not rel evant 16: 25: 34
3 to ne. 16: 25: 37
4 Q | understand your view 16: 25: 39
5 Again, I'mjust trying to get 16: 25: 40
6 back to where you say he appropriated the whol e 16: 25: 41
7 and not just separate elenents, because you 16: 25: 43
8 have now acknow edged that he appropriated sone 16: 25: 46
9 but not all the comments, correct? 16: 25: 50
10 A "' mnot sure what you're 16: 26: 00
11 referring to as the whole. 16: 26: 00
12 You seemto be referring to sone 16: 26: 01
13 version of the Instagram posts that existed 16: 26: 05
14 prior to his making the screen grab. 16: 26: 08
15 Q Yes, right, the whole, exactly, 16: 26: 13
16 t he whol e I nstagram post with all of the 16: 26: 15
17 comments as they existed on the internet. 16: 26: 18
18 That's not what he printed. 16: 26: 20
19 There was sone creative process involving the 16: 26: 21
20 sel ection and exclusion of particular comments. 16: 26: 24
21 So when you say M. Prince 16: 26: 28
22 appropri ated the whole and not just separate 16: 26: 29
23 el ements, what |'masking is as you sit here 16: 26: 32
24  today, you now recognize, don't you, that this 16: 26: 35
25 statement is not correct, because he did not 16: 26: 39
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2 I ncl ude every single comment, he only included 16: 26: 41
3 t he ones he thought, for whatever reason, he 16: 26: 43
4 only included the ones he wanted to include? 16: 26: 46
5 A But every single coment was 16: 26: 48
6 not -- is not present in the -- in the works 16: 26: 49
7  thensel ves. 16: 26: 57
8 Q But you say he appropriated the 16: 26: 59
9 whole. |If he appropriated the whole, then 16:27: 01
10 there would have been sonme nunber of comments, 16: 27: 03
11 40, 507 16: 27: 06
12 A No, after he deleted themthere 16: 27: 07
13 were not, and then what was left after he 16: 27: 08
14  deleted them was the whole, of which he made a 16: 27: 10
15 screen grab. 16: 27: 13
16 Q | see. So when you say he 16: 27: 15
17 appropri ated the whole, you don't nean he 16: 27. 17
18 appropri ated the whol e Instagram - - 16:27: 18
19 A Stream or thread. 16: 27: 20
20 Q He didn't appropriate the whole 16:27: 23
21 stream you just nean once he nade certain 16: 27: 25
22 selections of what to include and what to 16: 27: 29
23  exclude, once he was satisfied wth the final 16: 27: 32
24 product, at that point he took a screen shot of 16: 27: 34
25 that? 16: 27: 38
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2 A Ri ght; exactly. 16: 27: 39
3 Q Ckay, | understand now. 16: 27: 40
4 So, at the end of paragraph 44 16: 28: 28
5 you say, "One nust address M. Prince's use of 16: 28: 31
6 the images in assessing the purportedly 16: 28: 33
7 transformati ve aspect of his derivative work." 16: 28: 36
8 And actually -- never mnd, | 16: 28: 41
9 t hi nk we have gone over that. 16: 28: 45
10 Al right, let's go onto 45. | 16: 28: 47
11 think we covered that as well. 16: 28: 56
12 I n paragraph 49 you refer to 16:29: 16
13 M. Prince's disrespect for M. G aham and 16:29: 18
14 M. MNatt as fellow arti sts. 16:29: 21
15 What is the basis for that 16: 29: 25
16 conclusion? Is it just the fact that the 16: 29: 26
17 phot os appear in the paintings, as you had 16: 29: 30
18 testified to earlier, or is there any other 16: 29: 33
19 basis for believing that he disrespects 16:29: 35
20 M. Gahamand M. MNatt? 16: 29: 38
21 A VWll, | believe that the taking, 16: 29: 39
22 the appropriating and use of soneone el se's 16:29: 43
23 wor k wi t hout acknowl edgnment and permission is a 16: 29: 46
24  fundanental sign of disrespect to any naker of 16: 29: 49
25 I ntell ectual property. 16: 29: 52
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2 Q Now, is that true even if 16: 29: 57
3 M. Prince didn't know who M. G aham and 16: 29: 58
4 M. MNatt were? 16: 30: 00
5 A Yes. 16: 30: 01
6 Q And so with respect to the 16: 30: 02
7 McNatt photo, which M. Prince has testified he 16: 30: 06
8 under st ood was a photo that bel onged to Kim 16: 30: 12
9 Gordon, assum ng for these purposes that 16: 30: 16
10 M. Prince, in fact, assunmed that the MNatt 16: 30: 24
11 phot o bel onged to Ki m Gordon and not 16: 30: 27
12 M. MNatt, do you still believe that 16: 30: 30
13 M. Prince using that photo in sone fashion in 16: 30: 33
14 his painting constitutes disrespect for 16: 30: 38
15 M. MNatt? 16: 30: 42
16 A | believe it's incunbent on any 16: 30: 44
17 maker of intellectual property, whether a 16: 30: 47
18 scholar or an artist, to discover the sources 16: 30: 50
19 and acknow edge the sources of the materi al 16: 30: 53
20 that one uses and to give credit where credit 16: 30: 55
21 I s due. 16: 30: 59
22 Q And what if M. Prince thought 16: 31: 03
23 that the photo was owned by Ki m Gordon, to whom 16: 31: 05
24 he did give credit, would that constitute 16: 31: 07
25 di srespect ? 16: 31: 09
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2 A It would certainly constitute 16: 31: 17
3 extrene | azi ness, because it's very rare that 16: 31: 20
4 the subject of a photograph owns the rights to 16: 31: 22
5 a phot ograph, and has the licensing rights. 16: 31. 27
6 It happens, but it's reasonably 16: 31: 30
7 rare. |It's usually the photographer who owns 16:31: 33
8 t hose rights. 16: 31: 37
9 Q Now, the comments in the 16: 31: 39
10 untitled portrait of Kim Gordon by R chard 16: 31: 42
11 Prince, are those coments by | nstagram users 16: 31: 45
12 or by M. Prince, do you know? 16: 31: 47
13 A It's ny understandi ng that one 16: 31: 51
14 of themis by one of the Instagram users and 16: 31: 53
15 one of themis by M. Prince. 16: 31: 56
16 Q For the McNatt -- for the Kim 16: 31: 58
17 Gordon painting? 16: 32: 01
18 A That's my under st andi ng. 16: 32: 02
19 Q Now, would it make a difference 16: 32: 05
20 if all of the comments -- would it nake a 16: 32: 07
21 difference to your analysis if all of the 16: 32: 09
22 coments were witten by M. Prince? 16:32: 11
23 A No. 16:32: 13
24 Q And why is that? 16: 32: 15
25 A Because ny analysis is based on 16: 32: 17
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2 the i mages and not on the comments. 16: 32: 20
3 Q | see, okay. 16: 32: 23
4 Are you famliar wth the 16: 32: 31
5 phot ogr apher Manny Garci a? 16: 32: 32
6 A No. 16: 32: 34
7 Q Are you famliar with the Hope 16: 32: 37
8 work of art by Shepard Ferry depicting 16: 32: 45
9 Presi dent Cbama? 16: 32: 49
10 A Yes. 16: 32:50
11 Q And do you know who the 16: 32: 50
12 phot ogr apher was whose AP phot ograph was used 16: 32: 51
13 as the basis for that Shepard Ferry work? 16: 32: 56
14 A | do know, and | have witten 16: 32: 58
15 about it, and | have forgotten his nane. 16: 32: 59
16 Q Could it be Manny Garci a? 16: 33: 02
17 A Yes. 16: 33: 04
18 Q And had you heard of Manny 16: 33: 07
19 Garcia before this |awsuit arose with Shepard 16: 33: 09
20 Ferry? 16: 33: 14
21 A | had seen the by-line on sone 16: 33: 15
22 publ i shed photos, because as a critic of 16: 33: 17
23 phot ography, | tend to read by-lines, which 16: 33: 20
24 nost people don't, but only as a by-Iline. 16: 33: 22
25 Q So it wasn't a nane that neant 16: 33: 25
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2 much to you before that?

3 A No, it wasn't.

4 Q But | bet you know an awful | ot
5 nore about his work today, don't you?

6 A Not a |lot, no.

7 Q But certainly nore than you used
8 to?

9 A Sone.

10 Q Sone. So in that instance the
11 fact that Shepard Ferry had used this photo

12 actual ly enhanced the public's awareness of

13 Manny Garcia, did it not?

14 A | wouldn't really know about the
15 public's awareness. It raised ny awareness of
16 his work to sone extent, but very nodestly. It
17 didn't --

18 kay, fair enough.

19 MR. BALLON: Wy don't we take a
20 five mnute break at this point.
21 THE W TNESS: Ckay.
22 THE VI DEOGRAPHER: One nonent,
23 pl ease.
24 The tinme is 4:34 p.m W are now
25 of f the record.
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2 (At this point in the proceedings |16:34:24
3 there was a recess, after which the 16: 34: 24
4 deposition continued as follows:) 16: 34: 24
5 THE VI DEOGRAPHER: The tine is 16: 39: 55
6 4.39 p.m W are back on the record. 16: 39: 57
7 Q Ckay, M. Col enan, | ast night 16: 40: 00
8 your lawers sent a new CV to at |east to those 16: 40: 04
9 of us representing M. Prince and Bl um & Poe, 16: 40: 12
10 not to counsel for Gagosian, which is a 16: 40: 15
11  curriculumyvitae updated January 2018. 16: 40: 20
12 l"'mgoing to mark it as Exhibit 16: 40: 24
13 222 and ask you if you can please -- we are 16: 40: 25
14 going to mark it again as 222 and ask you if 16: 40: 30
15 you can confirmthat is the new CV that was 16: 40: 34
16 produced today, correct? 16: 40: 38
17 (The above descri bed docunent was | 16:40:39
18 mar ked Exhi bit 222 for identification, as | 16:40:39
19 of this date.) 16: 40: 39
20 A Produced by counsel here today. 16: 40: 40
21 The CV has actually existed for sone nonths 16: 40: 43
22 NOWw. 16: 40: 46
23 Q And can you tell ne what is 16: 40: 48
24 different about this fromwhat we previously 16: 40: 50
25 had recei ved? 16: 40: 51
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A As | noticed, all that you were
sent, and | believe this was an oversight, was
the first page of this CV.

And so having noticed that, |
needed to notify counsel that this was only the
first page, and she asked ne to send ny current
CV, which is this, full CV, which is this.

Q kay.

Well, | appreciate that. | have
not seen anything today that | have questions
about, but obviously not receiving it until
today, we weren't able to do any due diligence
or ook up any articles that m ght have been
| isted here that weren't on our --

A There actually aren't any
articles listed there. There are books, and
books in which I have essays, books by others,
or nonographs or anthologies in which | have
essays.

But there is a list of ny
publications for | think the last ten years or
so as part of the original report that you did
receive.

Q | see. So this new one includes
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2 portions of books that we weren't aware of? 16: 42: 01
3 A No, it includes listings of 16: 42: 02
4  books of mne and books by others in which 16: 42: 06
5 essays of m ne appear, periodicals wth which 16: 42: 08
6 |"ve had long termrel ationships, other 16:42: 13
7 periodicals in which I have published, various 16:42: 15
8 teaching -- teaching positions | have held, 16: 42: 18
9 awards | have received, et cetera, et cetera. 16: 42: 22
10 Q | see, okay, perfect. 16: 42: 24
11 MR. BALLON: So again, we weren't 16: 42: 27
12 able to do any due diligence on that in 16: 42: 28
13 terns of review ng these materi als. 16: 42: 30
14 | don't know that that would be 16:42: 32
15 material, but because we didn't have a 16: 42: 34
16 chance before today, what |I'mgoing to do 16: 42: 36
17 at this point is suspend the deposition, 16: 42: 38
18 reserving the right to retake in the event | 16:42:40
19 there is some new material |isted here 16: 42: 43
20 t hat we consider to be relevant and woul d 16: 42: 45
21 want to ask you questions about. 16: 42: 47
22 But subject to that, I would end 16: 42: 50
23 t he deposition for today. 16: 42: 51
24 MS. APPLETON: | would join in 16: 42: 55
25 that reservation, suspension of the 16: 42: 55
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deposition, but | have no questions at
this tine.

THE VI DEOGRAPHER:  Counsel for
the wi tness?

M5. PELES: | have no questions.

THE VI DEOGRAPHER: One nonent,
everyone.

Here now marks the end of video
file nunber 4 and concludes this
deposition today.

The tinme is 443 p.m W are now

of f the record.
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ALLAN COLENMAN

I, the undersigned, a Certified
Short hand Reporter of the State of New
York, do hereby certify:

That the foregoi ng proceedi ngs were
t aken before ne at the tinme and pl ace
herein set forth; that any w tnesses in
t he foregoi ng proceedings, prior to
testifying, were duly sworn; that a record
of the proceedi ngs was nade by ne using
machi ne shorthand whi ch was thereafter
transcri bed under ny direction;

That the foregoing transcript is a
true record of the testinony given.

Further, that if the foregoing
pertains to the original transcript of a
deposition in a federal case before
conpl etion of the proceedi ngs, review of
the transcript [ ] was [X ] was not
request ed.

| further certify I amneither
financially interested in the action nor a
relati ve or enpl oyee of any attorney or
party to this action.

I N WTNESS WHEREOF, | have this
dat e subscri bed ny nane.

St ephen J. Moore
RPR, CRR
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2 DECLARATI ON UNDER PENALTY OF PERJURY

3 Case Name: CGRAHAM v. PRI NCE

4 Date of Deposition: July 12,

5 2018

6

7 |, ALLAN D. COLEMAN, hereby

8 certify under penalty of perjury under the
9 | aws of the State of New York that the
10 foregoing is true and correct.

11 Executed this day of

12 , 2018, at

13

14

15

16

17

18 ALLAN D. COLEMAN

19
20
21
22
23
24
25
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2 DEPGCSI TI ON ERRATA SHEET

3 Case Nane: GRAHAM v. PRI NCE

4 Name of Wtness: ALLAN D. COLEMAN

5 Dat e of Deposition: July 12,

6 2018

7 Reason Codes: 1. To clarify the

8 record.

9 2. To conformto the facts.
10 3. To correct transcription errors.
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 1   UNITED STATES DISTRICT COURT

 2   SOUTHERN DISTRICT OF NEW YORK

 3   -----------------------------------------x

 4   DONALD GRAHAM,

 5                  Plaintiff,

 6                  V.                    Case No.

 7                            1:15-cv-10160-SHS

 8   RICHARD PRINCE, GAGOSIAN GALLERY

     INC. and LAWRENCE GAGOSIAN,

 9                  Defendants.

     -----------------------------------------x

10   ERIC McNATT

11                  Plaintiff
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13                            1:15-cv-28896-SHS
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     INC. and LAWRENCE GAGOSIAN

15                  Defendants.

16   -----------------------------------------x

17

                    10:30 a.m.

18                  July 12, 2018
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19                  New York, New York

20                  * CONFIDENTIAL *

21

                    VIDEOTAPED DEPOSITION of ALLAN D.

22           COLEMAN, an Expert Witness in the above

             entitled matter, pursuant to Notice,

23           before Stephen J. Moore, a Registered

             Professional Reporter, Certified Realtime

24           Reporter and Notary Public of the State of

             New York.
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 1                      ALLAN COLEMAN

 2                  THE VIDEOGRAPHER:  Good morning,

 3           everyone.

 4                  This is the video operator

 5           speaking, Robert Gibbs, of Epiq Court

 6           Reporting, 240 West 35th Street, New York,

 7           New York 10001.

 8                  Today is July 12, 2018, and the

 9           time is 10:23 a.m.

10                  We are at the offices of Greenberg

11           Traurig, 200 Park Avenue, New York, New

12           York, New York to take the videotaped

13           deposition of Mr. Allan D. Coleman in the

14           matter of multiple cases.

15                  Case 1, Donald Graham versus

16           Richard Prince, et al., case number

17           KV-10160-SAS.

18                  Case number 2, Eric McNatt versus

19           Richard Prince, et al., case number

20           CV-08896-SHS.

21                  Both cases in the United States

22           District Court for the Southern District

23           of New York.

24                  Will counsel please introduce

25           themselves for the record.
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 2                  MR. BALLON:  Ian Ballon,

 3           Greenberg Traurig, for Defendants

 4           Richard Prince and Blum & Poe.

 5                  MS. GOLDSTEIN:  Dale Goldstein

 6           from Greenberg Traurig for Defendants

 7           Richard Prince and Blum & Poe.

 8                  MS. APPLETON:  Tracy Appleton

 9           from Dontzin, Nagy & Fleissig on behalf

10           of Gagosian Gallery, Inc. and Laurence

11           Gagosian.

12                  MR. SEXTON:  Brian Sexton,

13           general counsel for Richard Prince.

14                  MS. PELES:  Nicole Peles from

15           Cravath Swaine & Moore, on behalf of

16           Plaintiffs.

17                  THE VIDEOGRAPHER:  Thank you,

18           everyone.

19                  Will the court reporter, Stephen

20           Moore of Epiq Court Reporting, please

21           swear the witness.

22

23   A L L A N      D.     C O L E M A N,     called as

24           a witness, having been first duly sworn by

25           the Notary Public, was examined and
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 2           testified as follows:

 3

 4                  THE VIDEOGRAPHER:  You may

 5           proceed, counsel.

 6

 7   EXAMINATION BY

 8   MR. BALLON:

 9

10           Q      Good morning, sir.

11           A      Good morning.

12           Q      Could you please state your name

13   for the record.

14           A      Yes, my full name is Allan

15   Douglass Coleman, and I write professionally as

16   A.D. Coleman.

17           Q      Thank you, Mr. Coleman.

18                  And where do you currently live?

19           A      Staten Island, New York.

20           Q      How old are you?

21           A      I am 74.

22           Q      Have you been deposed before?

23           A      Yes, I have.

24           Q      How many times?

25           A      Seven or eight.
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 2           Q      Okay.  Have you been deposed as

 3   an expert witness before?

 4           A      Yes, I have.

 5           Q      How many times?

 6           A      The same number.

 7           Q      Have you been deposed in any

 8   cases where you were not a designated as a

 9   potential expert?

10           A      No.

11           Q      So, tell me about the seven or

12   eight times when you previously were deposed as

13   an expert.

14           A      They go back quite a ways.  I

15   gave a list to counsel for the Plaintiffs.

16                  One was a case involving an

17   accusation of child pornography, one was a

18   case, a federal case brought by the friends of

19   the earth and the Sierra Club against James

20   Watt, who was then the Secretary of the

21   Interior and the Department of the Interior.

22                  One was a copyright case

23   involving a photographer named Roy Schatt,

24   S-c-h-a-t-t, and a publisher whose name I don't

25   recall.
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 2                  There were a couple of others, I

 3   don't recall the details of, but I gave the

 4   specifics to counsel.

 5           Q      To your lawyer.

 6                  MS. APPLETON:  Mr. Coleman, it's

 7           difficult to hear you.  If you could

 8           speak up I would appreciate it.

 9                  MR. BALLON:  Counsel, do you have

10           that list that your client just

11           testified to?

12                  MS. PELES:  I have the list.

13           None of the cases were within the last

14           four years.

15                  MR. BALLON:  Is it possible you

16           could provide us with the list?

17                  MS. PELES:  I'll take it under

18           advisement.

19                  MR. BALLON:  If you could let us

20           know at the first break.  Obviously if

21           he doesn't recall and you have the list,

22           and we can't get it, it puts us at a

23           disadvantage, and we will want to take

24           that up.

25           Q      Were any of those cases
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 2   copyright cases?

 3           A      Only one of them.

 4           Q      Which one was that?

 5           A      That was Roy Schatt versus a

 6   magazine publisher whose name I don't recall.

 7   These were mostly in the New York District, so

 8   that one I know was in New York.

 9           Q      Okay.

10           A      That case.

11           Q      Sorry?

12           A      I know that one was a New York

13   case.

14           Q      Right.  And in that case, what

15   were you retained as an expert to address?

16           A      To address the issue -- the case

17   involved a famous photograph by Mr. Schatt of

18   James Dean on Times Square that had been

19   reproduced without his knowledge or permission

20   by a -- by the publisher who was the Defendant

21   in the case.

22           Q      And what was your opinion in

23   that case?

24           A      I frankly don't recall.  I mean,

25   I don't recall what I said, it was something
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 2   like 25 years ago.

 3           Q      I see.  And do you recall who

 4   won that case?

 5           A      I actually don't, no.

 6           Q      In the other cases, what areas

 7   of expertise were you retained for, if not

 8   copyright?

 9           A      One of the cases involved a

10   group of photographs that had been assembled

11   by -- reproductions of photographs, I should

12   say, that had been assembled by a convicted

13   pedophile who was on parole and the nature of

14   those photographs as published photographs.

15                  Their place in the history of

16   photography, their place in contemporary

17   photography, et cetera, were at issue in the

18   case, as I was given to understand.

19                  So I was asked to comment on

20   where one would find such photographs.  Would

21   they appear in museum collections, would they

22   appear in private collections, would they

23   appear in monographs on photography, et cetera.

24           Q      And who did you represent in

25   that case?
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 2           A      I represented the -- the

 3   defense.

 4           Q      So the pedophile who had been

 5   accused of collecting the photos --

 6           A      Yes.

 7           Q      Who prevailed in that case?

 8           A      I believe that the opposite --

 9   the state.

10           Q      The government?

11           A      The government prevailed.

12           Q      So he was convicted?

13           A      He was -- he was remanded -- he

14   had been out on parole, so he was remanded to

15   custody.

16           Q      I see.  And what was the name of

17   the pedophile that you represented?

18           A      I do not recall.  Again, I

19   gave -- this is quite a while ago, I gave this

20   information to --

21           Q      To counsel?

22           A      To counsel.

23                  MR. BALLON:  Again, counsel, if

24           we do could get that at the break I

25           would certainly appreciate it.
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 2           Q      What about in the case involving

 3   James Watt, what party did you represent there?

 4           A      I represented the government.

 5           Q      The government?

 6           A      Yes.

 7           Q      And what were you retained as an

 8   expert in?

 9           A      There was photographic evidence

10   submitted as part of the Plaintiff's case, and

11   there were also statements by several prominent

12   photographers, Ansel Adams and Joe Meyerowitz

13   in particular, about photography, about photo

14   history, about what is considered suitable

15   subject matter for photographs, et cetera.

16                  And I was asked to comment on

17   and give an opinion on those matters.

18           Q      And do you recall who prevailed

19   in that case?

20           A      Actually the government

21   prevailed in that case, yes.

22           Q      So you identified three cases,

23   the child porn case where you represented the

24   pedophile, the case involving James Watt, and

25   then the photography case.  That's about three?
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 2           A      Right.

 3           Q      As you sit here now, do you

 4   recall the other four or five cases?

 5           A      Not specifically, no.

 6           Q      Okay.

 7                  In this case, when were you

 8   retained?

 9           A      About the current case?

10           Q      Yes.

11           A      About two months ago.

12           Q      So, around May 12th?

13           A      That sounds right.

14           Q      Who first contacted you?

15           A      I believe it was Dean Masuda at

16   Cravath, or someone on his behalf.

17           Q      Okay.

18                  What were you asked to do before

19   you were retained?

20           A      Before I was retained?

21           Q      Yes.

22                  Someone contacted you, what did

23   they ask you to do?

24           A      Oh, they asked me if I would

25   look at the documentation in this case and
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 2   comment on it; or consider commenting on it.

 3           Q      Were you asked more specifically

 4   what type of comments they were looking for?

 5           A      No.

 6           Q      How long did you consider the

 7   request before accepting it?

 8           A      Not very long, a few days.

 9           Q      A few days, okay.

10                  Are you currently employed,

11   other than in this case?

12           A      I am self-employed.  I've always

13   been self-employed.

14           Q      Self-employed.  And what is the

15   nature of your work?

16           A      I produce -- I primarily produce

17   writing about photography, critical,

18   historical, theoretical writing about

19   photography, for a diversity of publications,

20   here and abroad.

21                  I teach periodically courses,

22   post-secondary level courses in photo

23   criticism, history of photography, issues of

24   contemporary photography.

25                  I give public lectures, I
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 2   sometimes have consultancy jobs, assignments

 3   and do other -- and I curate exhibitions.

 4           Q      About how much do you earn each

 5   year from that work?

 6           A      It's varied.  I am now 74 and

 7   semi-retired, so it's, at this point it's about

 8   $15,000 a year, but at times when I have been

 9   much more active in the field it's been up to

10   $65,000, $70,000 a year.

11           Q      All right, I would like to show

12   you what's been marked as Exhibit 1 and ask

13   you, sir, if you recognize --

14                  MR. BALLON:  Okay, we are doing

15           different numbers, 210.

16                  (The above described document was

17           marked Exhibit 210 for identification, as

18           of this date.)

19           Q      You can ignore the first 209

20   exhibits.

21           A      Okay.  I appreciate that.

22           Q      So I will show you what has been

23   marked as Exhibit 210 and ask you, sir, if you

24   recognize this document?

25           A      Yes, I do.
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 2           Q      Is that the Notice of Deposition

 3   for today's deposition?

 4           A      Yes.

 5           Q      I would like to show you what

 6   has been marked as Exhibit 211 and --

 7           A      Where do I --

 8           Q      You can just leave that here.

 9   The court reporter will take those at the end

10   of the deposition.

11                  (The above described document was

12           marked Exhibit 211 for identification, as

13           of this date.)

14           Q      So, I would like to show you

15   what has been marked as Exhibit 211 and ask you

16   if you can please confirm that that is the

17   rebuttal report of Allan Douglass Coleman that

18   you submitted in this case?

19                  MS. PELES:  Counsel, I will just

20           advise last night we sent an updated

21           version of his CV, so this version of

22           the report only includes a partial

23           version of his CV, but I think you have

24           the full version.

25                  MR. BALLON:  Okay.  Do we have
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 2           that?

 3                  MS. APPLETON:  I didn't receive

 4           that.  You sent it last night?

 5                  MS. PELES:  I sent it last night

 6           by e-mail to the list of e-mails that

 7           got the rebuttal reports, so if you were

 8           not on it, I apologize, but --

 9                  MR. BALLON:  Here, have a copy.

10           I haven't seen it either, so late

11           breaking developments.

12           A      The answer is yes, I recognize

13   this.

14           Q      And just for completeness, I'll

15   mark as Exhibit 212 the additional material

16   your counsel sent to us late last night, and if

17   you can verify if that's correct?

18                  (The above described document was

19           marked Exhibit 212 for identification, as

20           of this date.)

21           A      Yes, that's my current CV.

22           Q      What's different in your current

23   CV, Exhibit 212, that is different from the one

24   that you submitted earlier in this case?

25           A      What's different is not anything
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 2   that I submitted, what's different is that the

 3   CV in the -- in Exhibit 211 only includes the

 4   first page of this CV.

 5           Q      I see.

 6           A      For reasons that I don't know, I

 7   don't know how that happened, but this is the

 8   complete CV.

 9           Q      I see.  Well, let's focus on

10   your report, which is Exhibit 211, for the

11   moment.

12                  And I would like to ask you to

13   look at paragraph 6 of your report, on the

14   first page, under Introduction, where it

15   identifies what you were asked by Plaintiffs'

16   counsel to analyze.

17                  Could you please take a look at

18   that and read that into the record for me,

19   please?

20           A      Yes.  "At the request of lawyers

21   for Plaintiffs, I have analyzed the purpose and

22   character of the Prince-Graham work, the amount

23   and substantiality of the Graham work that was

24   used in relation to the Prince-Graham work, the

25   nature of the Graham work and the effect of the
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 2   Prince-Graham work on the market for or value

 3   of the Graham work.

 4                  "I have also analyzed the

 5   purpose and character of the Prince McNatt

 6   work, the amount and substantiality of the

 7   McNatt work that was used in relation to the

 8   Prince-McNatt work, the nature of the McNatt

 9   work and the effect of the Prince-McNatt work

10   on the market for or value of the McNatt work."

11           Q      Now, did you write that yourself

12   or is that the specific request that you were

13   given from Plaintiffs' counsel for this

14   assignment?

15           A      Well, that was what they

16   requested of me after I had read the initial

17   material and agreed to take part in this case.

18           Q      Okay.  And what initial material

19   did you review before you agreed to take the

20   case?

21           A      Well, there is an itemized list

22   attached to this deposition.

23           Q      And those are the things that

24   you read?

25           A      Yes.
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 2           Q      And you read those before you

 3   agreed to take the case?

 4           A      I think that there are a few

 5   items there that arrived after the materials I

 6   was initially sent that I have reviewed since,

 7   but I think that's indicated in the list.

 8           Q      Okay.

 9                  And then in paragraph 6, where

10   you identify what you have analyzed, you

11   recognize these elements as the elements of the

12   fair use test under the copyright statute, do

13   you not?

14           A      Say that again?

15                  MS. PELES:  Objection to form.

16           Q      The items that you analyzed in

17   paragraph 6 --

18           A      Right.

19           Q      -- do you recognize those as the

20   elements of fair use under the copyright

21   statute?

22           A      I'm not a lawyer, I can't make

23   that determination.

24           Q      You write a blog on copyright

25   issues, correct?

0021

 1                      ALLAN COLEMAN

 2           A      No.

 3           Q      On photograph issues?

 4           A      Yes.

 5           Q      And in the blog you opine on

 6   copyright cases, correct?

 7           A      Yes.

 8           Q      And in that context you have

 9   opined on fair use, have you not?

10           A      Yes, I have.

11           Q      And you have an understanding of

12   the doctrine or defense of fair use, do you

13   not?

14           A      Yes, I do.

15           Q      And do you recognize the

16   elements in paragraph 6 that you have been

17   asked to opine on as the elements of the fair

18   use test under the copyright act?

19                  MS. PELES:  Objection to form.

20           A      I'm not sure I understand the

21   use of the word "elements" in this context.

22           Q      Well, let's break it down.

23                  In paragraph 6 you said, "At the

24   request of lawyers for the Plaintiffs I have

25   analyzed the purpose and character of the
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 2   Prince-Graham work."

 3                  What's your understanding of

 4   "purpose and character"?

 5           A      Okay, now I see what you're

 6   saying.

 7                  Yes, then -- then yes, these --

 8   repeat the question, if you would, the original

 9   question.

10           Q      Okay, so what I was asking was

11   in paragraph 6 you identify what you have been

12   asked to analyze.

13                  And what you've been asked to

14   analyze are the elements of the fair use

15   defense under the copyright statute, correct?

16                  MS. PELES:  Objection to form.

17           A      I would say yes.

18           Q      And what is the basis for your

19   expertise to analyze the elements of the fair

20   use defense under the copyright statute?

21                  MS. PELES:  Objection to form.

22           A      I have written about copyright

23   and copyright law as it pertains to

24   photographs.

25                  I have reviewed cases over the
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 2   past 50 years involving copyright, and as it

 3   applies to photographs.

 4                  And I have been part of, both as

 5   audience member and participant, in various

 6   seminars and panels on copyright as it applies

 7   to photographs.

 8                  I am not, however, a lawyer, so

 9   my opinions are not legal opinions.

10           Q      Okay.  So what is the basis for

11   your opinions, then, on whether the use in this

12   case is a fair use if you're not a lawyer?

13                  MS. PELES:  Objection to form.

14           Q      Your counsel is allowed to

15   record objections for the record, that

16   preserves a right so that later in the case

17   they can argue whether questions and answers

18   are admissible or not.

19                  But don't let that break your

20   flow.  If your counsel notes an objection, you

21   are required to answer the question unless your

22   counsel instructs you not to do so.

23                  MR. BALLON:  So, I'll ask the

24           court reporter to read back the

25           question, please.
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 2                  (The question requested was read

 3           back by the reporter.)

 4                  MS. PELES:  Objection to form.

 5           A      The fair use exception to the

 6   copyright law includes a number of issues,

 7   including those stated here, that are in fact

 8   not hard and fast legal issues, and that

 9   require opinion about such things as aesthetic

10   matters.

11                  These are not matters of legal

12   definition, these are matters that fall under

13   the purview of interpretation, critical

14   interpretation and analysis.

15           Q      And so with respect to that, the

16   first element of the test for fair use, you say

17   that you have analyzed the purpose and

18   character of the Prince-Graham work.

19                  What do you -- what do you

20   define as the purpose and character, or what do

21   you understand that to mean?

22                  MS. PELES:  Objection to form.

23           Q      What do you understand that term

24   to mean?

25           A      The purpose and character of the
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 2   work?

 3           Q      Yes.

 4           A      I understand it to be a work of,

 5   intended to be a work of postmodern critique of

 6   contemporary communication systems.

 7           Q      But I actually meant something a

 8   little bit differently, where you said, "At the

 9   request of lawyers for Plaintiffs I have

10   analyzed the purpose and character of the

11   Prince-Graham work."

12                  So, and you told me what your

13   conclusion was of what the work was.

14                  What I am asking you is

15   something more basic.  What do you understand

16   the purpose and character to mean when you say

17   you analyzed the purpose and character?

18                  What is the purpose and

19   character of a work?

20                  MS. PELES:  Objection to form.

21           Q      What do you understand that term

22   to mean?

23           A      The purpose and character of the

24   work?

25           Q      Yes, yes.
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 2           A      The character of the work

 3   includes both its physical components, whatever

 4   those may be, and its content.

 5           Q      Okay.  And what's the purpose?

 6           A      The purpose presumably of any

 7   kind of creative work is communication.

 8           Q      You referred to the fair use

 9   exception.  Is your understanding that the fair

10   use exception is a broad exception or a narrow

11   exception?

12                  MS. PELES:  Objection to form.

13           A      I think it's open to very many

14   levels of interpretation, so I would not have

15   an opinion on that.

16           Q      In rendering an opinion in this

17   case, did you apply a broad or narrow concept

18   of fair use?

19                  MS. PELES:  Objection to form.

20           A      I simply tried to apply what I

21   understood the fair use law to be, and the

22   exception, I should say, the fair use

23   exception.

24           Q      And again, based on your earlier

25   testimony, that understanding was based on your
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 2   review of cases, your writing about copyright

 3   and your participation in seminars.

 4                  Was that a correct statement of

 5   the list?

 6           A      That was a correct statement,

 7   but not a complete statement.

 8                  MS. PELES:  Objection.

 9           A      There is of course my own 50

10   years of experience as a producer of

11   intellectual property.

12           Q      So, as a copyright owner?

13           A      As a copyright owner, yes.

14           Q      I see.

15                  And -- so let's start with that.

16   In your experience as a copyright owner, what

17   have you -- what experience as a copyright

18   owner have you acquired that you believe makes

19   you qualified to testify as an expert on fair

20   use?

21                  MS. PELES:  Objection to form.

22           A      I have created and licensed uses

23   of some 25,000 -- excuse me, 2,500 essays under

24   my name.

25           Q      Approximately how many licenses
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 2   have you granted as a copyright owner?

 3           A      Approximately 2,000.

 4           Q      2,000 licenses.

 5                  And how many years did you say

 6   you've been creating and licensing copyrighted

 7   works?

 8           A      50 years.

 9           Q      50 years?

10           A      Starting in -- 51, actually;

11   starting in 1967.

12           Q      So in your 50 years of creating

13   and licensing over 2,000, or, sorry, in your 50

14   years as a creator of copyrighted works,

15   licensing over 2,000 works, were there

16   occasions where people used your copyrighted

17   works without permission?

18           A      A few, yes.

19           Q      How many approximately?

20           A      No more than ten.

21           Q      Okay.  And in those ten

22   instances, did you send letters or otherwise

23   contact the people who were using your works

24   without permission?

25           A      Yes, I did.
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 2           Q      Were those cease and desist

 3   letters?

 4           A      Effectively, yes.

 5           Q      And in all of those ten

 6   instances, did the defendants agree to stop

 7   making use of the works?

 8           A      Yes, they did.

 9           Q      And in those instances, did

10   anyone pay you damages for the unauthorized

11   use?

12           A      I did not demand damages in any

13   of those cases, they were small scale cases,

14   and so long as the situation was rectified

15   promptly, I refrained from pursuing damages.

16           Q      And in any of those instances

17   was the situation not rectified promptly?

18           A      No.

19           Q      Okay.  So in all of the

20   instances you were able to resolve the dispute

21   and the defendant stopped using the work?

22           A      Right.

23           Q      Or in some of those instances

24   the defendant agreed to take a license?

25           A      There was one instance in which
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 2   an essay of mine was reprinted in full,

 3   translated into Finnish in a Finnish anthology

 4   of essays about photography.

 5                  I didn't discover this until

 6   much later, at which point I wrote to the --

 7   this was published by a museum of photography

 8   in Finland.

 9                  I wrote, when I discovered this

10   I wrote to the museum asking them on what basis

11   they had published this.

12                  They indicated that they had

13   done what I considered to be reasonable due

14   diligence.

15                  They had written to the English

16   language publisher of a book in which the essay

17   had appeared, in order to contact me, in order

18   to seek permission.

19                  They had not -- that letter

20   apparently never got forwarded to me, they had

21   not heard back, and they had proceeded to

22   publish it on a good faith basis, that they

23   would make things right with me if they heard

24   from me, which they did.

25                  And we resolved the case by them

0031

 1                      ALLAN COLEMAN

 2   sending me three or four copies of the book in

 3   question.

 4                  I should add, this was an

 5   educational, I considered this an educational

 6   publication.

 7           Q      And in any of the -- in any of

 8   your dealings over 50 years and creating about

 9   2,500 copyrighted works, did other people

10   assert a fair use right to use your works?

11           A      Not in toto, no.

12                  Except I would say for the

13   people, the people who I had to pursue.

14           Q      So the people who you pursued,

15   those ten people who used your works without a

16   license, they asserted a fair use right to use

17   your works?

18           A      They assumed a fair use right to

19   use the complete works.

20                  And I would say, by the way,

21   this museum that I just spoke of in Finland is

22   an exception to that.

23                  They did not assert that right.

24   They used it without permission, but they did

25   not assert that they had a fair use right to do
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 2   so.

 3           Q      I see.  But the other nine

 4   instances where you had disputes --

 5           A      Right.

 6           Q      -- the other party asserted fair

 7   use?

 8           A      They asserted fair use right to

 9   use the entirety of the essays.

10                  There have been many cases in

11   which parts of my essays have been used under

12   the fair use exception appropriately, because

13   I'm frequently quoted by writers in my field

14   and other fields.

15           Q      And in each of those instances

16   the other side asserted fair use and the

17   dispute was resolved by the defendant stopping

18   use of the work?

19           A      No.

20                  MS. PELES:  Objection to form.

21           Q      Okay, then, I'm sorry.  How were

22   those other nine fair use disputes resolved?

23           A      They were not disputes.

24           Q      How were those other instances

25   where you contacted parties that had used your
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 2   works without license where the parties

 3   asserted fair use, how were those nine

 4   incidents resolved?

 5           A      Oh, those instances where they

 6   used my work in toto?

 7           Q      Well, you said that there were

 8   ten instances when you sent cease and desist

 9   letters.

10           A      Okay.

11           Q      You said in one of those ten

12   instances there was an institution in Finland

13   that was using the work, and in the other nine

14   instances the other parties asserted fair use?

15           A      Yes, okay.

16                  And those instances were

17   resolved by them taking down the material.

18                  I think in all of these cases

19   these were publications on-line, and the

20   material was taken down promptly, either by

21   them or by their internet service provider,

22   their ISP.

23           Q      So, in nine of the ten

24   instances, the other side had asserted a fair

25   use, and the dispute was resolved with either
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 2   the other party or their ISP taking the work

 3   down and stopping to use it?

 4           A      Yes.

 5           Q      Now, we got into this discussion

 6   by going through your experience in copyright

 7   law.  You mentioned that you've spoken on many

 8   panels.

 9                  Approximately how many panels on

10   copyright law have you spoken on?

11                  MS. PELES:  Objection to form.

12           A      A dozen.

13           Q      A dozen.  And is that over a 50

14   year period, or more recently?

15           A      I would say that's probably

16   within the past 25 to 30 years.

17           Q      I see.

18                  Who are the sponsors of those

19   copyright panels?

20           A      Organizations like the National

21   Writers' Union, organizations like the American

22   Society for Magazine Photographers, now called

23   the American Society of Media Photographers,

24   the Society for Photographic Education, some

25   other organizations of that sort.
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 2           Q      Now, the National Writers Union

 3   was involved in a very large copyright suit

 4   brought by Jonathan Tasini.

 5                  Are you familiar with that case?

 6           A      Yes, I am.

 7           Q      Did you participate in that

 8   case?

 9           A      Yes, I did.

10           Q      What was your role in the Tasini

11   copyright litigation?

12           A      I was simply one of many writers

13   who signed on as Plaintiffs.

14           Q      I see.  So you were a Plaintiff

15   in the Tasini class action copyright

16   litigation?

17           A      Yes.

18           Q      How much -- if I understand it

19   correctly, the payments of the settlement in

20   that case haven't yet been disbursed, is that

21   correct?

22           A      That's correct, as far as I

23   know, yes.

24           Q      When those disbursements are

25   made, which I believe should be within the next
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 2   year, how much money do you stand to make from

 3   that case?

 4           A      I don't recall.

 5           Q      How many articles did you have

 6   at issue in that lawsuit?

 7           A      I had an issue about 150

 8   articles.

 9           Q      150 articles?

10           A      Yes.

11           Q      Now, as I recall in that case

12   there were category A articles, which were ones

13   that were timely registered, category B

14   articles, which were articles that were

15   registered but not necessarily timely, and

16   category C, which were unregistered works.

17                  Is that your recollection as

18   well?

19           A      Yes.

20           Q      I'm sorry, how many articles did

21   you say you had in that lawsuit?

22           A      I believe it's about 150.

23           Q      150.

24                  Are those all category A

25   articles?
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 2           A      No.

 3           Q      Are they -- how would you divide

 4   the 150 articles between categories A, B and C?

 5           A      These were all articles written

 6   for The New York Times.  About 25 of those

 7   articles appear in a book of mine called Light

 8   Readings, which was published in 1979, which

 9   is, a copyright for which is registered.

10                  The remaining articles were not

11   registered either individually or collectively

12   by me.

13           Q      I see.  So to your understanding

14   25 of those articles were articles where there

15   was a copyright registration?

16           A      Right.

17           Q      And 125 were articles where

18   there was no copyright registration?

19           A      That's a guess, yes, but yes.

20           Q      So under the settlement in that

21   case, you would be entitled to significant

22   payments for the 25 articles and smaller

23   payments for the 125 articles.

24                  Is that your understanding?

25                  MS. PELES:  Objection to form.
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 2           A      I don't know what the amounts

 3   are, so I don't know what significant means in

 4   this context.

 5           Q      Are you a Plaintiff in any other

 6   copyright cases?

 7           A      No.

 8           Q      Have you been a Plaintiff or

 9   Defendant in any other lawsuits?

10           A      No.

11           Q      Let's get back to your

12   experience on panels.  You mentioned several

13   panels for different organizations.

14                  Could you identify the other

15   copyright panels that you spoke on?

16           A      No.

17           Q      With respect to the copyright

18   panel that you spoke on at the conference

19   sponsored by the National Writers' Union, do

20   you recall what the focus of that panel was?

21           A      Basically the intention was

22   to -- the purpose was to convey to members of

23   the National Writers' Union the basics of

24   copyright law as they apply to writers.

25                  Both in terms of what they
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 2   proscribe writers from doing, and what they

 3   permit writers to do with their own work and

 4   with other people's work.

 5           Q      And what was the -- what were

 6   the opinions that you expressed on that panel?

 7           A      They were many and diverse.

 8           Q      Can you identify some of them?

 9           A      Yes, certainly.

10                  For example, there is a myth

11   that floats around among not only writers, but

12   makers of intellectual property, that there is

13   such a thing as poor man's copyright.

14                  Which consists of sending an

15   example of the material, a copy of the material

16   to yourself, by registered mail, in a

17   self-addressed sealed envelope, and that this

18   constitutes a form of proof that is legally

19   binding, valid.

20                  So I consider that part of my

21   job to disabuse writers of that fantasy.

22                  There is also a belief among

23   many publishing writers, professional writers,

24   that even if you sign a work made for hire

25   contract, an all rights contract, you can
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 2   revise -- you can revise small portions of that

 3   essay and republish it under your own name.

 4                  And I had to disabuse them of

 5   that belief also, and make it clear that once

 6   you sign a work made for hire contract, you

 7   actually legally cease to be the author of the

 8   work, in effect.

 9                  And you can then only quote from

10   your own work to the extent that the fair use

11   exception would allow, which means small

12   amounts.

13           Q      I'm sorry, what other opinions

14   did you address?

15           A      It's been a long time, sir; I

16   can't recall.

17           Q      Getting back to that Tasini

18   case, do you recall that -- I'm trying to

19   remember his name, the head of the National

20   Writers' Union at the time was Jonathan?

21           A      Jonathan Tasini.

22           Q      Jonathan Tasini, correct.

23                  Do you recall Mr. Tasini telling

24   The New Republic that he anticipated the

25   damages in that case to be around $300 billion?
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 2           A      No, I don't.

 3                  MS. PELES:  Objection to form.

 4           Q      Do you recall any discussion by

 5   Mr. Tasini or the National Writers' Union about

 6   how that class action suit was the largest

 7   copyright class action suit ever brought?

 8           A      No.

 9           Q      You do recall that the Tasini

10   case was considered a very significant

11   copyright case?

12           A      I do, yes.

13           Q      At the time it was brought, it

14   got a lot of attention?

15           A      Yes.

16           Q      It was a very significant one.

17                  And you do recall that it was

18   brought as a class action suit on behalf of the

19   National Writers' Union and the Authors' Guild,

20   and then a number of individually named

21   Plaintiffs, such as yourself, correct?

22           A      Right.

23           Q      You recall it got a lot of

24   attention in the press as well, correct?

25           A      Yes.
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 2           Q      On any of the panels, was there

 3   discussion of this case?  Did you opine on the

 4   case?

 5           A      I'm sure there was discussion,

 6   yes.

 7           Q      And the case, the case was

 8   originally brought in the 1990s, correct?

 9           A      Correct.

10           Q      And the copyright class action

11   litigation is still ongoing, correct?

12           A      As I understand it, yes.

13           Q      The settlement -- there is a

14   settlement, but it hasn't been disbursed,

15   correct?

16           A      As far as I know, yes.

17           Q      And the case is pending before

18   Judge Daniels here in the Southern District of

19   New York, correct?

20           A      I wouldn't know.

21           Q      You don't know, okay.  But you

22   do remember that the lawsuit was filed here in

23   New York?

24           A      Actually I don't, but yes.  I'll

25   take your word for it.
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 2           Q      But you remember, in any event,

 3   that the case has been going on for a long

 4   time?

 5           A      Yes, I do.

 6           Q      And I assume in the discussions

 7   that took place about the case there was

 8   discussions that this was a very significant

 9   copyright case, correct?

10           A      Yes.

11           Q      All right.  So we talked about

12   your experience in seminars, we talked about

13   your experience writing, and your experience as

14   a Plaintiff.  So, written about copyright,

15   created and licensed works.

16                  Are there any other aspects from

17   your 50 year career that you believe are

18   relevant to your opinions in this case?

19           A      My understanding of the history

20   of photography as a creative medium and as a

21   medium of cultural communication.

22           Q      I see, I see.  All right, so

23   let's get back to your expert report.

24                  We talked about the purpose and

25   character, and you gave me your explanation of
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 2   what you thought the purpose and character of

 3   the works at issue in this case were, correct?

 4           A      Correct.

 5                  MS. PELES:  Objection to form.

 6           Q      What is your understanding

 7   generally about what purpose and character

 8   refers to?

 9           A      My understanding generally would

10   be that it refers to the nature of a given work

11   within the context of medium in which it is

12   produced and that medium's history and field of

13   ideas.

14                  And character would be

15   everything from the manner of its execution to

16   the -- its voice and tone and the content.

17           Q      Okay.  And then the next element

18   that you said you were asked to analyze in

19   paragraph 6 of your report is the amount and

20   substantiality of the Graham work that was used

21   in relation to the Prince-Graham work.

22                  What is your understanding of

23   what "the amount and substantiality" refers to?

24           A      How many --

25                  MS. PELES:  Objection to form.
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 2           A      It's my understanding that this

 3   refers to the actual quantitative amount by

 4   measurement of how much of the original work is

 5   included in the work to which it has been

 6   added.

 7           Q      And what's your understanding of

 8   why that's relevant?

 9           A      It's my understanding that the

10   fair use exception allows a certain proportion

11   of a work to be quoted or otherwise used

12   without permission, but that conversely, it

13   prohibits the use of some amount over that.

14           Q      And what's your understanding of

15   what that dividing line is between the

16   permitted and unpermitted use?

17           A      Well, it's hard to say.

18                  This one, I think the fair use

19   exception is deliberately vague on this matter,

20   but I assume there are, for example, there are

21   poems that consist of a single word, and there

22   would be no possible way that I could think of

23   to quote that poem or excerpt from that poem,

24   except by taking a single letter from it, let's

25   say.
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 2                  So there would be no way to

 3   refer to that poem in another work without

 4   quoting the entirety of that poem.

 5                  So, and there are short works

 6   that I think it would be very difficult to

 7   excerpt from.

 8                  In the visual arts we refer to

 9   such excerpts usually as details, for example,

10   and in hard books, you will often find both a

11   reproduction of a painting and a detail, which

12   might be just a smaller portion of it.

13                  So, it's very hard to give a

14   specific demarcation line as a general rule for

15   what you are asking.

16           Q      You referred to some poems that

17   include only one word.

18                  Can you think of what those

19   poems are, do you know the names?

20           A      I know the name of a poet who

21   produced -- several poets.  One is Richard

22   Castellaneta, and another one is Aram Saroyn.

23           Q      Do you remember any of their

24   poems?  Do you remember the particular one word

25   they used?
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 2           A      I don't, no.

 3           Q      But in that example, if a poet

 4   had a poem that consisted of just one word,

 5   your understanding is you wouldn't be able to

 6   use that one word because of -- because that

 7   would be use of the full poem?

 8           A      No; I didn't say that.

 9           Q      I'm sorry, what is your

10   understanding, then?  I apologize.

11           A      My understanding is that there

12   are some works that are so small that there

13   would be no way of referring to them without

14   quoting the entirety of them, and that

15   therefore the fair use exception would allow

16   the quoting of the entirety of the poem.

17           Q      I see.  But your understanding

18   is that for larger works, the fair use

19   exception wouldn't permit full use if the work

20   is larger and more significant?

21           A      Correct.

22           Q      You also indicate that you were

23   asked to opine on the nature of the Graham

24   work.

25                  What's your understanding of the
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 2   term nature, what does that refer to, for the

 3   fair use exception?

 4           A      I assume --

 5                  MS. PELES:  Objection to form.

 6           A      I assume it refers to the

 7   content and purpose of that work.

 8           Q      And then you also say you were

 9   asked to opine on the effect of the

10   Prince-Graham work on the market for or value

11   of the Graham work.

12                  What's your understanding of the

13   effect of the work on the market for or value

14   of another work?

15                  MS. PELES:  Objection.

16           Q      What's your understanding of

17   what that element refers to?

18                  MS. PELES:  Objection to form.

19           A      It's my understanding that that

20   refers to how much that -- how likely it would

21   be that the -- that the work that the

22   borrowed -- that the Prince work that borrowed

23   this material would have an impact on the

24   marketability of the original works.

25           Q      I see.  And what's your
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 2   qualifications -- what do you believe your

 3   qualifications are to opine on that particular

 4   element of the fair use test?

 5           A      I followed the photography

 6   market for half a century.

 7           Q      And when you say you followed

 8   the photography market, what do you mean

 9   exactly?

10           A      Well, I speak to dealers, I

11   speak to collectors, I speak to institutional

12   collectors, private collectors, I go to gallery

13   expositions, both solo gallery expositions and

14   cumulative gallery fairs, art fairs,

15   specialized in photography.

16                  I read publications like The

17   Photograph Collector, and other publications

18   that are involved in the market for -- that

19   cover the market for photography.

20                  And I speak with photographers

21   about their work and the market for their

22   works.

23           Q      Is it your view that if a

24   photograph is used without permission in a work

25   and then is subject to a lawsuit, that that can
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 2   adversely affect the market for the

 3   photographer's -- excuse me, for that

 4   photograph?

 5           A      Potentially.

 6           Q      Potentially.  Could it also

 7   potentially enhance the market by providing

 8   publicity?

 9           A      I know of no instance when

10   that's happened.

11           Q      Okay.  But you are aware that

12   lawsuits generate publicity, potentially,

13   correct?

14           A      Yes.

15           Q      And you are a Plaintiff in a

16   lawsuit has generated a great deal of

17   publicity, correct?

18           A      Correct.

19           Q      And from your personal

20   experience as a Plaintiff in the Tasini

21   lawsuit, did you find that publicity about that

22   lawsuit got -- brought you personal attention?

23           A      Absolutely not; none at all.

24           Q      No one contacted you, you never

25   had reporters contact you about the lawsuit?
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 2           A      No, no.

 3           Q      None of the speaking engagements

 4   you got were as a result of the prominence of

 5   that lawsuit?

 6           A      No.

 7           Q      But you do accept that it would

 8   be possible that publicity from a lawsuit could

 9   make a photographer more famous, or the

10   photographer's work more famous?

11           A      If you say so.

12           Q      Prior to this lawsuit, had you

13   ever heard of Mr. McNatt?

14           A      No.

15           Q      Did you talk to Mr. McNatt in

16   connection with your opinion in this case?

17           A      No.

18           Q      Prior to this lawsuit had you

19   ever heard of Mr. Graham?

20           A      I had.

21           Q      You had.

22                  Did you talk to Mr. Graham in

23   connection with preparing your report in this

24   case?

25           A      No.
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 2           Q      So, prior to this lawsuit, what

 3   did you know about Mr. Graham?

 4           A      I had only come across some

 5   examples of his work, and I knew very little

 6   about him.

 7           Q      Which examples of his work did

 8   you come across prior to being retained in this

 9   case?

10           A      I can't recall.

11           Q      So how do you know that you had

12   heard of him, then?

13           A      Because the name rings a bell.

14           Q      The name rings a bell, but

15   Graham is a fairly common name, isn't it?  It's

16   one of the probably top several hundred names

17   in the world.

18           A      It's not that common in

19   photography.

20                  MS. PELES:  Objection to form.

21           Q      So you had heard of him, but you

22   can't really place how?

23           A      Right.

24           Q      And you weren't specifically

25   familiar with his work prior to that time?
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 2           A      Right.

 3           Q      Okay.  So in preparing your

 4   reports, did you have occasion to search on the

 5   internet for any information on either

 6   Mr. Graham or Mr. McNatt?

 7           A      No; I relied on the documents

 8   supplied as documents in this case.

 9           Q      I see.

10                  So outside of preparing this

11   report, have you ever Googled either Mr. Graham

12   or Mr. McNatt's name?

13           A      No.

14           Q      You've never searched for them

15   on-line?

16           A      No, let me correct that.

17                  What I did was I took examples,

18   I took JPEGs of the two images that are at

19   issue in this case, and I dropped them into

20   Google Images to see what would come up.

21                  Google Images is a search

22   function of Google that allows to you search

23   for other on-line -- for on-line instances of

24   any given image.

25                  And I did discover versions of
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 2   those images on-line that led me to their

 3   websites.

 4           Q      I see.  So you actually have --

 5   so in conducting the Google Image search for

 6   Mr. McNatt, for example --

 7           A      Right.

 8           Q      -- did you find a lot of

 9   instances of his images on-line?

10                  MS. PELES:  Objection to form.

11           A      These are -- Google Image, the

12   Google Image search function searches for

13   particular images.

14           Q      Um-hum?

15           A      So I found other instances of

16   that particular image on-line.

17           Q      And approximately how many

18   instances?

19           A      There were not many.  I

20   couldn't -- four or five, I think.

21           Q      And were those, from your -- did

22   those appear to be authorized or unauthorized

23   instances?

24           A      They appeared to be authorized.

25           Q      Appeared to be authorized.  So
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 2   instances where Mr. McNatt appeared to have

 3   licensed the photo, in your impression?

 4           A      Well, one, as I recall, was at

 5   his website.  Several I recall were in

 6   conjunction with this case and publicity about

 7   this case, if I remember correctly.

 8           Q      I see.  So it is fair to say, at

 9   least with respect to Mr. McNatt, you were able

10   to verify that as a result of filing a lawsuit,

11   his image got greater attention because of

12   publicity about the lawsuit, correct?

13                  MS. PELES:  Objection to form.

14           A      I -- that there were articles

15   about the lawsuit, yes.  I was able to verify

16   that there were articles about the lawsuit.

17           Q      But again, sir, I want to be

18   clear, because you were very clear that you

19   didn't search for articles, you did a much

20   narrower Google search looking only for the

21   photo?

22           A      Right.

23           Q      You didn't search for

24   Mr. McNatt's name, you didn't search for his

25   reputation, you didn't search for articles, you
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 2   just searched for the image.

 3                  And as a result of the search

 4   you said you found a number of instances where

 5   the image had been reproduced in articles about

 6   the lawsuit, correct?

 7           A      Correct.

 8           Q      So it is fair to say, at least

 9   with respect to Mr. McNatt, that by virtue of

10   filing this lawsuit, there was publicity about

11   Mr. McNatt and his work, correct?

12           A      Correct.

13                  MS. PELES:  Objection to form.

14           Q      With respect to Mr. Graham, what

15   did your Google Image search reveal?

16           A      More or less the same thing.

17           Q      How many instances of

18   Mr. Graham's work on-line did you find by

19   performing the Google Image search?

20           A      I seem to recall, again, half a

21   dozen.

22           Q      Half a dozen, okay.

23           A      For the particular image.

24           Q      And in conjunction with doing

25   the Google Image search for Mr. Graham's work,

0057

 1                      ALLAN COLEMAN

 2   did you also find publicity about this lawsuit

 3   in which his works were reproduced?

 4           A      I'm not sure what you mean by

 5   publicity.

 6           Q      Articles about this lawsuit in

 7   which his photographs were reproduced?

 8           A      Yes.

 9           Q      So with respect to Mr. Graham,

10   in addition to Mr. McNatt, there has been

11   publicity about this lawsuit in which their

12   works have been reproduced, correct?

13           A      Correct.

14           Q      And would you concede that that

15   publicity helps provide greater name

16   recognition or at least greater recognition of

17   the works themselves?

18                  MS. PELES:  Objection to form.

19           A      I don't have an opinion on that.

20           Q      You don't have an opinion.

21                  But prior to that lawsuit you

22   had never heard of Mr. McNatt, correct?

23           A      Correct.

24           Q      But as a result of this lawsuit

25   you did a search and you found that there are
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 2   news articles in which his works have been

 3   published, correct?

 4                  MS. PELES:  Objection to form.

 5           A      Correct.

 6           Q      But you don't have an opinion of

 7   whether -- whether a publication of articles in

 8   which a person's work is reproduced would help

 9   generate publicity about the work itself?

10           A      I would need a definition of

11   what you mean by publicity.

12           Q      Well, I mean, just by

13   definition, if there are news articles in which

14   a photographer's work is reproduced, wouldn't

15   you agree that that means, that that helps make

16   the work more widely known?

17           A      I suppose.

18           Q      Do you recall any of the

19   publications in which the McNatt and Graham

20   photographs were reprinted in connection with

21   articles about this lawsuit?

22           A      No, I don't recall the specific

23   publications.

24           Q      I'm sorry, I may have asked you

25   this, approximately how many instances of
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 2   Mr. Graham's photos did you find on-line when

 3   you did this Google Image search?

 4           A      Of that particular image, again,

 5   I think it was about five or six.

 6           Q      And again, just to be clear, the

 7   Google Image search we were talking about,

 8   those were specific searches about the two

 9   photographs at issue in this case?

10           A      Right.

11           Q      The McNatt photo of Kim Gordon

12   and the Graham photo of the Rastafarian smoking

13   a joint?

14           A      That's correct.

15           Q      Thank you.

16                  So let's get back to your expert

17   report.

18                  In paragraph 7 you summarize

19   your opinions.  Could you read into the record

20   for me what you wrote in paragraph 7, please?

21           A      Sure.

22                  "In summary, my opinions are

23   that 1, Plaintiffs' works are creative and

24   expressive and constitute art.

25                  "2, the Prince works use a
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 2   substantial portion of Plaintiffs' works, and

 3   the Prince works are not transformative of

 4   Plaintiffs' works.

 5                  "And 3, the Prince works are

 6   likely to have a substantially negative impact

 7   upon the potential market for or value of

 8   Plaintiffs' works.

 9                  "My opinions are based on my

10   review of the materials in this case and my

11   experience and specialized knowledge as a

12   photography critic, historian, theorist and

13   curator."

14           Q      So let's start with that third

15   opinion, "The Prince works are likely to have a

16   substantial negative impact upon the market for

17   or value of the Plaintiffs' works."

18                  Now, we have already talked

19   about how this lawsuit has generated publicity

20   about both of those two images.

21                  Could you tell me the basis for

22   your opinion that the use of the Prince works

23   was likely to have a substantially negative

24   impact upon the potential market for or value

25   of the works?
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 2                  MS. PELES:  Objection to form.

 3           A      Yes, all publicity is not

 4   necessarily beneficial publicity.  Some

 5   publicity is negative publicity.

 6                  So there are several issues I

 7   think here that redound not to the benefit of

 8   the Plaintiffs.

 9                  First of all, the usage of --

10   the unauthorized usage of their work and the

11   Defendant's insistence on his right to do that

12   could very easily persuade others that the

13   works of these two photographers are available

14   for their reuse as well.

15           Q      Anything else?

16           A      Yes.

17                  There is implicitly an imbalance

18   of power in the relationship between the

19   Plaintiffs and the Defendant.

20                  Mr. Prince is a very high

21   profile artist, the Defendants are lower down

22   on the scale, and the implicit disrespect for

23   their authorship of their work that is implicit

24   in his unauthorized usage of their work

25   diminishes them, in my opinion, in the public
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 2   eye.

 3           Q      Anything else?

 4           A      That will do for now.

 5           Q      Okay.  So when you said Prince's

 6   insistence of his right to do this, what's the

 7   basis for your opinion that Mr. Prince has

 8   insisted he has a right to do this?

 9                  MS. PELES:  Objection to form.

10           A      His usage of the works and his

11   non-acknowledgment of the Defendants' -- of the

12   Plaintiffs' authorship of these works within

13   his own work as presented, that is, his

14   rendering them anonymous in his works, and the

15   very fact of this lawsuit itself, and his

16   defense of himself in this lawsuit.

17           Q      Did you read the deposition of

18   Richard Prince that was given in this case?

19           A      Yes, I did.

20           Q      You did.

21                  Now, in his deposition

22   Mr. Prince doesn't insist that he had the right

23   to take these works, does he?

24                  MS. PELES:  Objection to form.

25           A      I think he does, yes.
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 2           Q      You think he does, okay, we will

 3   get back to that.

 4                  Did you read -- how many volumes

 5   of a transcript did you read?

 6           A      Volumes?

 7           Q      Yes, how many pages was

 8   Mr. Prince's deposition transcript?

 9           A      What I received is listed in

10   the -- in my deposition.

11           Q      Right, but Mr. Prince was

12   deposed in this case.

13           A      Yes.

14           Q      Just as I am deposing you today.

15           A      Yes.

16           Q      And there was a court reporter

17   present who transcribed the deposition.

18           A      Right.

19           Q      And in that deposition,

20   Mr. Prince was asked about his knowledge of

21   these works, whether he knew who the authors

22   were, why he used them.

23                  Do you recall reading a

24   transcript where he was asked those questions

25   and talked about that?
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 2           A      No.

 3           Q      You didn't read that, okay.  I

 4   didn't think so.

 5                  Because --

 6                  MS. PELES:  Objection to form.

 7           Q      -- in fact, Mr. Prince didn't

 8   insist that he had a right to do this.

 9                  So let me ask you this.

10                  MS. PELES:  Objection to form.

11           Q      As an expert --

12                  MR. BALLON:  Strike that.

13           Q      As an expert in this case, if I

14   asked you to assume that Mr. Prince did not

15   insist he had a right to use these works, and

16   if he had testified that because these works

17   had been posted in social media he assumed that

18   the people who posted them wanted them to be

19   disseminated, do you believe that that would

20   have an impact on your opinion?

21           A      No.

22           Q      So, then, in fact, when you say

23   that Mr. Prince insisted that he had a right to

24   do so, that actually doesn't impact your

25   opinion in this case one way or the other, does
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 2   it?

 3           A      No.

 4                  MS. PELES:  Objection to form.

 5           Q      Then you also talked about how

 6   your opinion was based on what you said was an

 7   imbalance, an implicit disrespect for these

 8   photographers which you said diminished them in

 9   the eyes of the public, is that correct?

10           A      Yes.

11           Q      And what is the basis for your

12   view that there was an imbalance and implicit

13   disrespect?

14                  MS. PELES:  Objection to form.

15           A      The basis for the opinion that

16   it's an imbalance is, I think, self-evident in

17   Mr. Prince's prominence in the field and the

18   lower level of recognition that Mr. McNatt and

19   Mr. Graham enjoy.

20           Q      Wouldn't that lower level of

21   recognition actually mean that the use by

22   Mr. Prince, if anything, would increase their

23   prominence and profile?

24           A      No.

25           Q      Why?
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 2           A      Because he left them anonymous,

 3   he refused to identify them.

 4           Q      Now, why do you say he refused

 5   to identify them?

 6           A      Because he didn't identify them

 7   when he could have.  I was readily able to

 8   identify the makers of both these photographs

 9   by dropping -- even if the image, even if he

10   didn't know originally whose images they were,

11   I was readily able to identify the makers of

12   these images by dropping them into Google

13   Search, Google Image Search.

14                  Which Mr. McNatt -- excuse me,

15   Mr. Prince is clearly well versed in digital

16   issues and on-line issues.

17                  Apparently he's able to

18   construct a hack that enables him to affect the

19   content of an Instagram post.

20                  So I'm sure that he is aware of

21   Google Search, and if not, could become aware

22   of it, and could have found out who the makers

23   of these two images were, and apparently did

24   not.

25           Q      But you don't actually know
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 2   whether Mr. Prince knew about Google Image

 3   Search at the time he made these works, do you?

 4           A      No, I don't.

 5           Q      With respect to the

 6   attribution -- did you read the depositions of

 7   Mr. McNatt and Mr. Graham taken in this case?

 8                  MS. PELES:  Objection to form.

 9           A      I don't think I read -- I read

10   the documents that counsel for the Defendant

11   submitted to me.

12                  I don't think those were the

13   complete depositions.

14           Q      Okay.

15           A      I think those were reports.

16           Q      Okay.

17                  So, in this case Mr. McNatt was

18   deposed, and at his deposition it came out that

19   almost immediately after Mr. Prince posted his

20   work on-line that both Paper magazine and

21   Mr. McNatt identified himself as the

22   photographer of the original image.

23                  Were you aware of that?

24           A      No.

25           Q      So this is the first time you're
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 2   hearing about it?

 3           A      Yes.

 4           Q      Does that impact your opinion?

 5                  You said that the publicity in

 6   this case would be diminished in the eyes of

 7   the public because people wouldn't know that

 8   Mr. McNatt was the author.

 9                  But if I told you that

10   Mr. McNatt and Paper magazine immediately

11   identified Mr. McNatt as the author, would that

12   change your opinion of whether the publicity

13   from this use would diminish Mr. McNatt's

14   perception in the eyes of the public?

15           A      Are you saying that Mr. Prince

16   immediately identified Mr. McNatt whenever he

17   presented these works?

18           Q      Mr. McNatt and Paper magazine

19   identified Mr. McNatt as the author of the

20   original photo in comments when Mr. Prince

21   posted the work in social media.

22                  So it became immediately known,

23   once the work was published, it became

24   immediately known that Mr. McNatt was the

25   original photographer.
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 2                  If I ask you to assume that as a

 3   fact, wouldn't that undermine your opinion that

 4   the publicity diminished the -- diminished

 5   Mr. McNatt or his work in the eyes of the

 6   public?

 7           A      No.

 8           Q      Why?

 9           A      Because it does not demonstrate

10   in any way that that indication of authorship

11   enhanced Mr. McNatt's reputation or the market

12   value of his work.

13           Q      Okay.  But conversely, I

14   understand -- conversely, do you have any

15   actual evidence you can point to that the uses

16   by Mr. Prince in this case of the McNatt and

17   Graham photos actually diminished the

18   reputation of either photographer or their

19   photos?

20           A      No.

21           Q      So this is really your theory,

22   but it's not something where there is some

23   evidence you can point to, correct?

24                  MS. PELES:  Objection to form.

25           A      It's my opinion.
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 2           Q      It's your opinion?

 3           A      I was asked to state my opinion.

 4           Q      Is there any way to test that

 5   opinion?

 6           A      I suppose the test would be to

 7   see if the sales of those images have risen by

 8   some considerable amount since the use of --

 9   since the published use of them by Mr. Prince.

10           Q      And what level do you consider a

11   considerable amount?

12           A      I don't know the individual

13   sales track records of these photographers, so

14   I couldn't give a quantity, a hypothetical

15   quantity.

16           Q      So wait a second, in opining in

17   this case that Prince's use had an adverse

18   impact on the market for these two photographs,

19   you didn't actually look at the sales records

20   for either of these photos?

21                  MS. PELES:  Objection to form.

22           A      That was not my -- I did not say

23   that it had had an adverse effect.  That's a

24   false statement.

25           Q      So you really don't know either
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 2   way whether it's had a positive impact, a

 3   negative impact or maybe no impact at all?

 4                  MS. PELES:  Objection to form.

 5           Q      You don't know, do you, sir?

 6           A      No, I don't know.

 7           Q      So this is just your theory, but

 8   it's a theory that wasn't based on review of

 9   any actual sales records by either of the

10   Defendants in this case with respect to the two

11   photos at issue, was it?

12                  MS. PELES:  Objection to form.

13           A      No.

14                  But let me -- I need to clarify

15   this.  It wasn't my theory that it had had, as

16   you put it, those are your words, an adverse

17   effect.

18           Q      I'm sorry?

19           A      I never stated that Mr. Prince's

20   uses of these photographs had had, these are

21   your words I'm repeating here, a negative

22   effect.

23                  I never stated that.  Those are

24   your words.

25           Q      So then what is your opinion?
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 2   I'm sorry.

 3           A      My opinion was that it could

 4   have.

 5           Q      Could have?

 6           A      Yes, which is different than had

 7   had.

 8           Q      So, it could, but then also

 9   equally it could not; it actually might have

10   enhanced their reputations, correct?

11                  MS. PELES:  Objection to form.

12           A      I wouldn't know.

13           Q      You wouldn't know.

14                  So --

15           A      I haven't -- let's put it this

16   way, I have not seen anything that suggests

17   that their reputations have been enhanced,

18   including the articles that I found relative to

19   this case, they did not suggest that somehow

20   these photographers were -- that their profile,

21   that their reputations had been enhanced by

22   Prince's use of the work.

23           Q      But you also haven't seen

24   anything to suggest that their reputations have

25   been impaired, have you?
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 2           A      No.

 3           Q      So you really haven't seen any

 4   evidence either way?

 5           A      No.

 6                  MR. BALLON:  Why don't we take a

 7           break, its 11:30; maybe a ten minute

 8           break.

 9                  MS. APPLETON:  Before we go off

10           the record, I would like to point out

11           that it appears that the updated CV was

12           sent perhaps to a mailing list for just

13           the McNatt case, and that nobody on

14           behalf of Gagosian Gallery, Inc. or

15           Laurence Gagosian received the updated

16           CV.

17                  We now have a copy, but this is the

18           first time that we have been able to see

19           it.

20                  MS. PELES:  Okay, I apologize for

21           that.

22                  MS. APPLETON:  We ask in the

23           future the mailing list for the Graham

24           case be used as well for anything like

25           that.
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 2                  MS. PELES:  Understood.

 3                  THE VIDEOGRAPHER:  One moment,

 4           please.  Watch your microphones.

 5                  Here now marks the end of video

 6           file number 1.  The time is now 11:31 a.m.

 7           We are now off the record.

 8                  (At this point in the proceedings

 9           there was a recess, after which the

10           deposition continued as follows:)

11                  THE VIDEOGRAPHER:  Here now marks

12           the beginning of video file number 2,

13           the time is 11:59 a.m.  We are back on

14           the record.

15           Q      Mr. Coleman, are you a member of

16   the National Writers' Union?

17           A      I am not currently a member, but

18   I have been, I was a member for a number of

19   years, yes.

20           Q      Have you held any executive

21   positions with the National Writers' Union?

22           A      Not that I recall, no.

23           Q      Are you a member of any other

24   unions or guilds?

25           A      I am a past member of the
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 2   American Society of Journalists & Authors, the

 3   Authors' Guild, the International Association

 4   of Critics of Art, and I am a current member of

 5   the Society for Photographic Education.

 6           Q      I'm sorry, what was the last

 7   one?

 8           A      The Society for Photographic

 9   Education.

10           Q      What is the Society for

11   Photographic Education?  I'm not familiar with

12   that.

13           A      The Society for Photographic

14   Education was founded roughly 50 years ago, I

15   think it's a little over 50 years now.

16                  And it's basically an

17   organization of photography teachers and other

18   people involved in photo education, most of it

19   post-secondary, meaning college level, art

20   institute level, et cetera.

21                  But there was some high school

22   teachers and grade school teachers of

23   photography in the organization, and there are

24   other people, critics, curators, et cetera,

25   whose work sort of overlaps with photo
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 2   education.

 3           Q      Can you tell me what's the

 4   International Association of Art Critics?

 5           A      It's what it says, it's an

 6   international association of art critics.

 7           Q      Okay, how long have you been a

 8   member of that organization?

 9           A      My membership in most of these

10   organizations has lapsed in recent years,

11   because I'm not as actively involved in

12   publishing my work as I used to be.

13                  But it's -- it was founded I

14   believe in Europe, post World War II, and it

15   has branches in different countries and holds

16   annual national conferences and I think an

17   international conference as well every year.

18           Q      And you're less involved in

19   these organizations because earlier you

20   testified you're semi-retired, is that correct?

21           A      Yeah, I'm less professionally

22   involved in publishing and in the diversity in

23   publications than I used to be.

24                  I'm mostly publishing on my blog

25   at this point.
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 2           Q      I see.  And when did you cut

 3   back on your involvement in organizations?

 4           A      In those organizations, probably

 5   over the -- within the last ten years.

 6           Q      Within the last ten years, okay.

 7                  Do you use Instagram?

 8           A      No, I don't, but I look at it.

 9   I'm basically a writer, so Instagram is not as

10   useful to me as it would be to somebody who

11   makes a lot of pictures.

12           Q      Do you use other social media

13   platforms?

14           A      Oh, yes.  I am on Twitter, I am

15   on, there is a new one called Alignable, I have

16   a LinkedIn account, I had a Facebook account

17   until very recently.

18                  Once Mark Zuckerberg announced

19   that he considered us fucking idiots for

20   trusting us with that data, I promptly took my

21   Facebook page down.

22                  So yes, I'm aware of and

23   involved in social media.

24           Q      So, with respect to Facebook,

25   what exactly was the incident that caused you
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 2   to cancel your Facebook account?

 3           A      It was recently revealed that at

 4   the outset of Facebook, while he was still

 5   developing it, Mark Zuckerberg was in

 6   correspondence with I guess a friend of his who

 7   was also involved in the project, maybe, and

 8   who expressed surprise at the fact that people

 9   were trusting him with all of this personal

10   data.

11                  And he said yeah, "they are

12   fucking idiots," I think that's the quote,

13   something truly derogatory on that level, and I

14   thought okay, that's it for me, so I am out.

15           Q      I see, okay.

16                  And with respect to Twitter,

17   when did you first set up a Twitter account?

18           A      Four or five years ago.

19           Q      What's your handle?

20           A      ADColeman1.

21           Q      And there is an ADColeman

22   someone else has?

23           A      No, I don't know why that -- I

24   put my own name in and they said taken or

25   whatever it was.
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 2                  I never located another one,

 3   but -- so I just added a 1 to it.

 4           Q      I see.  And what do you -- how

 5   active are you in terms of tweeting?

 6           A      Not hugely active.  I haven't

 7   done anything for a bit, but foremostly I use

 8   it to make announcements of when I am giving a

 9   lecture or making some kind of public

10   appearance or when a new post appears on my

11   blog, something, things of that nature.

12           Q      Okay.

13           A      Basically for professional

14   announcements, not for personal announcements.

15           Q      Okay, all right.

16                  Let's get back to your report,

17   sir, I want to go back to paragraph 7, the

18   summary of your opinions.

19                  You opined that the Prince works

20   use a substantial portion of Plaintiffs' works

21   and the Prince works are not transformative of

22   Plaintiffs' works.

23                  When you say substantial

24   portion, what do you mean?

25           A      I mean the -- the larger amount
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 2   of the -- the total of the original images as I

 3   have seen them.

 4           Q      In your view is that significant

 5   to the issue of fair use?

 6           A      Yes.

 7           Q      Where do you draw the line

 8   between what would be a significant and a not

 9   significant portion -- sorry, substantial?

10                  Where would you draw the line

11   between substantial portion and insubstantial

12   portion?

13           A      Well, again, you would have to

14   deal with that on a case by case basis.  I

15   think there is no overall line that can be

16   drawn.

17           Q      So, how do you know when that --

18   when you are in the area of substantial; is it

19   based on your judgment and experience?

20           A      It's based on judgment and

21   experience.  It's also based on the fact that

22   the major content of both of these images is

23   included in the versions of them that

24   Mr. Prince appropriated.

25           Q      Did you review any case law on
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 2   fair use in putting together this opinion?

 3           A      No.

 4           Q      Do you typically review fair use

 5   opinions when they come out?

 6           A      When they pertain to

 7   photography, often, yes.

 8           Q      Often.

 9                  Are you familiar with the Cariou

10   case?

11           A      Yes.

12           Q      Did you read the Cariou case

13   when it came out?

14           A      If you mean did I read the

15   entirety, no?  But I read summaries of it in

16   various publications.

17           Q      And do you think that that's a

18   good opinion?

19                  MS. PELES:  Objection to form.

20           A      Good is a value judgment.

21           Q      Do you think it's a correct

22   opinion?

23           A      No.

24           Q      In what ways do you think the

25   Cariou opinion is not correct?
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 2           A      I think that the majority of the

 3   content of the imagery was appropriated, and I

 4   think that goes against the fair use

 5   requirement that only small portions,

 6   comparatively small portions be used.

 7           Q      Did you read the District

 8   Court's opinion in this case denying the

 9   Defendant's motion to dismiss?

10           A      In the Cariou case?

11           Q      No, in this case, in this case

12   involving Graham and McNatt.

13           A      I don't believe that was in the

14   documents that I was presented with.

15           Q      I see, I see.

16                  But the Cariou case was --

17           A      No, no, that is years before.

18           Q      That's something that you read

19   years before?

20           A      Yes.

21           Q      All right, so you didn't read

22   independently about it.

23                  Did you have an opinion about

24   Mr. Prince or his works at the time you were

25   contacted by the Cravath law firm to possibly
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 2   write a report in this case?

 3           A      I don't know Mr. Prince, I have

 4   no opinion about him.

 5           Q      Did you have an opinion of his

 6   work?

 7           A      I have seen various of his

 8   works, and have opinions about those works,

 9   depending on -- depending on the works.  That's

10   not an overall opinion.

11           Q      But you have written about

12   his -- you had written about his use of

13   photography in art, hadn't you?

14           A      Only really in passing.  I've

15   never really reviewed an exhibition or a

16   publication of his work.

17           Q      I see.

18                  Did you inspect the Prince

19   paintings at issue in this case in preparing

20   your report?

21           A      No.

22           Q      Have you seen them at any time?

23                  MS. PELES:  Objection to form.

24           A      Only in reproduction.

25           Q      And by reproduction, do you mean
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 2   photocopied pages?

 3           A      Right, yeah.

 4           Q      Do you know what size they are?

 5           A      Not offhand, no, but I

 6   understand that they are large.  Bigger than a

 7   breadbox.

 8           Q      Bigger than a breadbox, okay.

 9                  All right, and -- so with

10   respect to your opinion, the Prince works are

11   not transformative, what is the basis for that

12   opinion?

13           A      Well, let me give you an example

14   from my own professional practice so that --

15   because it's easier for me maybe to explain

16   that way.

17                  I work on the Apple platform, so

18   I write on a Mac.

19                  In writing on a Mac, I use Word

20   for Mac, which is a Microsoft program, and I

21   generally save my files as rich text format

22   files, because they are most easily readable by

23   all other word processing programs.

24                  And in my files, I generally

25   work in the type font that's called Arial,
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 2   which is a sans serif font, because I find that

 3   easy to read, and I have a 12 point on my

 4   screen, 12 point font.

 5                  So my file, my rich text file is

 6   a Word for Mac rich text file, that is in arial

 7   12 point.

 8                  When I write an essay and I find

 9   an editor who is interested in, or a publisher,

10   book publisher who is interested in publishing

11   that essay, I send them that file.

12                  Now, when they get that file,

13   most often they are not necessarily anyhow, Mac

14   users, so they will import that file into most

15   probably Word for Windows which transforms it

16   in some way.  It changes it, certainly.

17                  And they may very well not work

18   in rich text format file.  They are, most will

19   be probably going to make that a Word .doc file

20   or Word .docx file, which is most common in the

21   publishing industry.

22                  That editor may very well not

23   appreciate reading in Arial 12 point, they may

24   change it to a serif font, like Times New

25   Roman, and they may bump up the type size to 14
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 2   point.

 3                  So they have already changed my

 4   file in those ways.

 5                  Then they and I are going to

 6   have a discussion in which we negotiate -- in

 7   which we negotiate editorial changes, and we

 8   will agree on a certain set of editorial

 9   changes.

10                  And I will then license to them

11   publication rights to that essay, whatever

12   rights we have negotiated for English language

13   publication rights, whatever.

14                  They will then send that file to

15   their -- the file, the edited version that we

16   have created, they will send that to their

17   in-house design or their outsourced design

18   firm.

19                  And that designer will drop that

20   file into an InDesign template.  So it will

21   cease to be a Word file in either Word RTF for

22   Mac or Word doc or docx for Windows, and it

23   will become an InDesign file.

24                  And then they will contextualize

25   it, they will put a headline on it, which may
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 2   or may not be the title I gave the piece.

 3                  They will put surrounding

 4   material, they may add an editor's note, they

 5   may add illustrations, they may add other

 6   things.

 7                  There will probably be ads

 8   involved, and they will recontextualize it.

 9                  They will send that, the

10   designer will then send that final to their

11   printer, and their printer will print that out

12   as an actual printed page on paper.

13                  That is a radically different

14   form from what I originally created, but as I

15   understand it, that is still my essay.

16                  Even though it has been

17   radically transformed by all of these

18   technological changes, that is still my essay,

19   and that content is still exactly my content

20   covered by copyright.

21                  Now, so when you as a subscriber

22   to this magazine, pick this up, you are reading

23   my essay, as I understand it.  You are not

24   reading their essay, you are reading my essay.

25                  Now, let's go -- this may go a
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 2   step further, because this magazine quite

 3   probably nowadays will have an on-line aspect,

 4   so they will post it on-line.

 5                  Well, to post it on-line, it has

 6   to be transformed yet again into hypertext

 7   markup language, HTML, and it will be

 8   transformed that way.

 9                  So you may read it that way or

10   someone else may read it that way, further

11   transformed.

12                  But that is still, as I

13   understand it, my essay.

14                  Now, beyond that, you may

15   decide, because you are a subscriber, you have

16   access to the on-line version as well, and you

17   really like a passage in my essay and you

18   decide you want to put that passage on your

19   wall.

20                  So you copy and paste that text,

21   and you put it into a program that enables you

22   to change the font.

23                  You happen to prefer, because I

24   can see from your age and style of dress, what

25   that would be you happen to prefer a 1960
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 2   psychodelic type font.

 3                  And you put my text into a 1960

 4   psychodelic type font, and you add some 1960

 5   style flower power images to it, and you blow

 6   it up to a certain size, and you send it out to

 7   a company.

 8                  And there are many such

 9   companies that will take an image, you turn it

10   into a JPEG and you blow it up and you send to

11   it to a company that will turn that into a work

12   on canvas for your wall, and it comes back in

13   two weeks and you put it up on your wall.

14                  And you have radically

15   transformed an excerpt of my text, and that is

16   still my text, as I understand it.

17                  You haven't gained copyright to

18   it, you haven't gained authority to market it

19   in any way; that's still my text.

20                  So that's how I understand this

21   as a maker of intellectual property.

22           Q      But text is different than a

23   painting, isn't it?

24           A      No, it's -- it can be, but it's

25   also a graphic element, and many designers
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 2   simply treat it as a graphic element, so it's

 3   not inherently different in that sense.

 4           Q      But a painting generally is

 5   different than the process of editing text,

 6   which doesn't involve the addition of new

 7   original creative material, correct?

 8                  MS. PELES:  Objection to form.

 9           A      Not necessarily.  There are

10   people who paint texts.

11           Q      How long have you been blogging

12   about copyright and photography?

13           A      I actually began publishing on

14   the internet in 1995, publishing a website that

15   eventually became called the Nearby Cafe, which

16   included, among other content, a newsletter of

17   mine.

18                  This was pre-blogware, a

19   newsletter of mine called C, the letter C, the

20   speed of light.

21                  And that eventually turned into

22   a blog which I've been publishing since,

23   roughly nine years, called Photo Critic

24   International.

25                  So that began in June, if I
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 2   recall, 2009.

 3           Q      So you've been writing a blog

 4   for about nine years, and you've been writing

 5   about photography and copyright issues for

 6   roughly 23 years?

 7           A      No, roughly 50 years.

 8           Q      50 years, yes?

 9                  But writing on-line for 25

10   years?

11           A      Yes.

12           Q      And writing in general in

13   copyright issues for roughly 50 years?

14           A      Roughly.

15           Q      Can you think of any instance in

16   that time when a photograph has been reused in

17   a painting where you feel that that reuse was

18   properly a fair use?

19           A      You need to define photograph.

20   Are you speaking of the image or are you

21   speaking of the object?

22           Q      Explain the difference.

23           A      Well, a photograph, as we used

24   to think of it, meaning a physical print,

25   right, exists as both an image and an object.
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 2                  There is a physical thing,

 3   right, which is the print, and there is the

 4   image, which is not -- it's embedded in that

 5   physical thing, but it can be embedded in other

 6   things, including nonmaterial things, for

 7   example a JPEG.

 8                  A JPEG is not in the -- do I

 9   need to explain JPEG?

10           Q      No, I understand what a JPEG is.

11           A      A JPEG is not, in a certain

12   sense, a physical thing.  It exists as a set

13   of, you know, 1s and 0s on a drive somewhere.

14                  But it's not a physical thing in

15   the way that a gelatin silver print is a print.

16                  So, there are paintings that

17   include physical prints of photographs, and

18   there are paintings that include or are derived

19   from photographic images, and they are not one

20   and the same thing, although they may be one

21   and the same thing.

22           Q      I see.  Well, let's start more

23   broadly.  From either category, can you

24   identify an instances in your 50 year career

25   when a photograph has been reused in a painting
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 2   that you have considered to be properly a fair

 3   use?

 4           A      I am sure there are, yes.

 5           Q      Can you identify any?

 6           A      Reused specifically in a

 7   painting?

 8           Q      Yes.

 9           A      Yes, certainly.

10           Q      Okay.

11           A      There is a series by, of

12   paintings by Bob Dillon, the musician, that

13   have begun to be exhibited and published in

14   reproduction form in the last, I would say four

15   or five years.

16                  And many of those paintings have

17   been done from photographs.

18           Q      And what is it about those

19   paintings that make the use of photographs a

20   fair use, in your view?

21           A      He licensed the usage of any

22   copyrighted photographs.

23           Q      I see.  So the fact that he got

24   a license then makes it permissible, in your

25   view?
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 2           A      Yes.

 3           Q      So --

 4           A      I understand that that's the

 5   legal fact.

 6           Q      Right.  So let me ask, I want to

 7   make sure I'm clear, in your 50 year career

 8   writing about photographs and copyright, are

 9   you aware of any instance when an artist used a

10   photograph in a painting without paying a

11   licensee where you believe that use properly

12   was a fair use?

13           A      A copyrighted photograph?

14           Q      Yes.

15           A      Not if the entire photograph was

16   used.

17           Q      Okay.  And is it your view that

18   if an entire copyrighted photograph is used in

19   a painting, it will never be a fair use?

20           A      Well, again, this is -- this

21   depends, it depends on the quality or the style

22   of the painting, for example.

23                  If it is radically transformed

24   by the painting and is simply the basis for the

25   painting, that would be different than if it's
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 2   pretty much replicated line for line, tone for

 3   tone.

 4           Q      When you say radically

 5   transformed by the painting, what do you mean?

 6                  Do you mean if the photographic

 7   image itself is radically transformed, or if

 8   the use surrounding the photograph is --

 9   involves radical transformation?

10           A      I would mean that the photograph

11   itself would be radically transformed

12   stylistically in some way.

13                  If, let's say a

14   photojournalistic image had been rendered by

15   Picasso in one of his many styles, I would

16   consider that a fair use of the image.

17           Q      But your view is if a -- if a

18   copyrighted photograph is used without radical

19   transformation of the photograph itself, then

20   by definition, regardless of how it's used in a

21   painting, it wouldn't be a fair use?

22           A      It would certainly be up for

23   question.

24           Q      Well, is it your opinion that it

25   would be possible to use a photo without
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 2   modifying the photo in a painting where,

 3   because of the other artistic things about the

 4   painting, besides the photograph, that the use

 5   would be a fair use, in your view?

 6           A      No.

 7                  And again, we are -- we are

 8   speaking of the photographic image and not the

 9   photographic object.

10                  I need this to be very clear.

11           Q      Okay.  And again, to be clear,

12   the photographic image, you mean the

13   copyrighted photo as opposed to the object

14   represented in the photo?

15           A      Right.  Meaning that if a

16   painter embeds a physical photo that he has

17   legal possession of into a painting, physically

18   embeds it in the surface of the painting in

19   some way, I don't consider that to be a

20   violation of fair use.

21           Q      Okay.  So in this case, if

22   Mr. Prince had simply taken a copy of the

23   Graham photo or the McNatt photo and pasted

24   that in the center of each painting, rather

25   than reprinting it, in your view that would be
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 2   a fair use?

 3           A      Yes.

 4           Q      Let me show you what's been

 5   marked as Exhibit 213.

 6                  (The above described document was

 7           marked Exhibit 213 for identification, as

 8           of this date.)

 9           Q      I will represent to you that

10   this is a settlement in the In re: Literary

11   Works in Electronic Databases Copyright

12   Litigation case.

13                  That is the series of

14   consolidated and coordinated class action

15   suits.

16           A      Can we meet again in a week so I

17   can read this?

18                  Sorry.

19           Q      Sorry, following on the original

20   suit brought by your friend, Jonathan Tasini.

21                  Do you recognize this document

22   as the settlement of what we referred to

23   earlier as the Tasini litigation in which you

24   are a named Plaintiff?

25           A      No.
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 2           Q      I would like to ask you to look

 3   at page 16 of this document, which describes a

 4   payout and settlement of the In re: Literary

 5   Works in Electronic Databases Copyright

 6   Litigation case that lists category A subject

 7   works, category B subject works and category C

 8   subject works, and ask you if that looks

 9   generally familiar to you as the payout

10   schedule in settlement of that litigation?

11           A      I don't actually recall if I

12   ever saw the schedule.

13           Q      I see.

14                  So your knowledge about the

15   case, would that have been based on what your

16   lawyers told you, or that it might have been

17   printed by the National Writers' Union in some

18   publication?

19           A      It's been -- no, I never

20   consulted with lawyers on this, so it would be

21   based on what I remember from back when this

22   was filed umpteen years ago.

23           Q      Okay.

24                  So you are familiar that you are

25   a named Plaintiff in a case that settled, but
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 2   you don't -- you can't recognize if this

 3   particular payout is the payout schedule?

 4           A      No; I can't say that I do.

 5           Q      I will represent to you that it

 6   is, but I appreciate you don't -- it doesn't

 7   ring a bell for you.

 8           A      No.

 9           Q      I would like to ask you to look

10   at paragraph 10 of your declaration.

11                  Actually, maybe, if you wouldn't

12   mind, if you could read that for me for the

13   benefit of the court reporter and not too

14   quickly, because he's an excellent typist,

15   but --

16           A      "Because postmodern theory

17   underpins the artistic practice of Richard

18   Prince, as manifested in this case, while also

19   buttressing Prince's own articulated defense

20   and the supporting arguments of his defenders,

21   and because most of the arguments in the

22   Defendants' expert reports I have reviewed are

23   premised on elements of what in the discourse

24   on art is generally referred to as 'postmodern

25   theory' I find it impossible to discuss the
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 2   particulars of this case without first setting

 3   forth and analyzing this theory itself (as I

 4   understand it), as well as the ways in which

 5   Prince and his advocates and supporters use the

 6   theory to justify his actions."

 7           Q      Now, sir, what is your

 8   background and experience that makes you an

 9   expert on postmodern theory?

10           A      Well, postmodern theory is one

11   of a number of theories in action in the field

12   of art criticism, literary criticism, photo

13   criticism, of course, and other areas.

14                  I have taught this theory in

15   courses at New York University, I have read a

16   great deal, of course, since it began to emerge

17   in the 1970s, because it impinged on my and

18   entered my own field.

19                  I have been on panels about it,

20   I have published articles in relation to it, I

21   have written about various postmodern works of

22   art by various postmodern artists.

23                  I have read a great deal of it,

24   and I have discussed it with my colleagues in

25   the field who do or don't or have various
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 2   relationships to postmodern theory.

 3           Q      What is the basis for your

 4   assertion that Prince and his advocates and

 5   supporters use postmodern theory to justify

 6   their actions?

 7                  MS. PELES:  Objection to form.

 8                  MR. BALLON:  Sorry, I couldn't

 9           hear.  You what's the objection?

10                  MS. PELES:  I objected to form.

11           I think he uses defenders, and you said

12           advocates and supporters.

13                  MR. BALLON:  I am actually

14           reading it word for word, verbatim, from

15           his report.

16                  So I don't -- I just ask you to

17           refrain from objections, if you don't

18           mind, when it comes literally from his

19           report.

20                  To avoid the confusion here, this

21           is just discussion between lawyers.

22                  I will ask the court reporter to

23           kindly please read back the question.

24                  (The question requested was read

25           back by the reporter.)
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 2           A      Because they use the language of

 3   postmodern discourse, the theory of post -- the

 4   language of postmodern discourse and theory

 5   frequently in their defense of Prince, and

 6   Prince himself does that.

 7           Q      And who are these people, these

 8   advocates and supporters, who are you referring

 9   to?

10           A      Lisa Philips, Allan Schwartzman,

11   Brian Wallace, Prince himself; I can't remember

12   the whole list.

13                  But the documents that I was

14   provided as Defendants' reports on Defendants'

15   case for Prince.

16           Q      What did these experts actually

17   say about postmodern theory?

18           A      Well, they basically justify

19   Prince's use of the Plaintiffs' work on the

20   grounds that appropriation, which is a

21   postmodern theory term, is basically a

22   justification for Prince's actions in this case

23   in regard to Plaintiffs' works.

24           Q      Now, did you actually read the

25   reports of the experts that you are referring

0103

 1                      ALLAN COLEMAN

 2   to?

 3           A      Yes, I did.

 4           Q      And you are sure they refer to

 5   postmodern theory?

 6           A      I'm sure they use the language

 7   of postmodern theory, which suggests that yes,

 8   they are referring to postmodern theory.

 9           Q      The language, and by the

10   language of postmodern theory, what do you

11   mean, exactly?

12           A      Issues of concerns with or use

13   of terms like appropriation, for example, which

14   is a very specific postmodern theory term.

15           Q      I see.  Anything else, or just

16   appropriation?

17           A      The basic assumptions stated and

18   implicit in reports that it is permissible to

19   take the work of other artists and use it for

20   your own purposes.

21           Q      Okay.  And Prince himself hasn't

22   said that, has he?

23                  MS. PELES:  Objection to form.

24           A      I don't know.

25           Q      But you say "Prince and his
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 2   advocates and supporters."

 3                  So that's sort of one person and

 4   two different groups, advocates, supporters,

 5   Prince.

 6                  Is there anything specifically

 7   that Mr. Prince has said that leads you to

 8   believe that his artistic practice is

 9   underpinned by postmodern theory?

10           A      He has aligned himself regularly

11   with postmodern artists in his exhibition

12   practice, in various interviews, in the

13   galleries in which he shows, and the

14   exhibitions, group exhibitions in which he

15   shows, and the people who he has selected to

16   provide introductions to his exhibition

17   catalogues, et cetera.

18                  All of them are, in fact, very

19   committed to postmodern theory.

20           Q      So this is your interpretation,

21   it's not something specific that Mr. Prince has

22   said that you can point to?

23           A      It may well be.  I can't -- I

24   can't put -- I can't quote something

25   specifically at this point.  I would have to
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 2   look through his writings.

 3           Q      As you sit here today, there is

 4   nothing specifically you can recall Mr. Prince

 5   saying about postmodern theory underpinning his

 6   art?

 7           A      No.

 8           Q      And then with respect to the

 9   experts in this case, if I told you that

10   actually none of the expert reports refer to

11   postmodern theory except the Wallace report,

12   where he refers to "so-called postmodern

13   theory," would that change your view about

14   whether the experts in this case use postmodern

15   theory to justify Mr. Prince's actions?

16           A      No.

17           Q      How does postmodern theory --

18   how is postmodern theory relevant to the issue

19   of whether Mr. Prince's uses in this case are a

20   fair use, in your view?

21           A      Because postmodern theory

22   rationalizes the -- and this is a postmodern

23   term, appropriation, of work by other artists

24   and the incorporation of that work of those

25   works into one's own output, as justified on
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 2   the grounds that there really is no such thing

 3   as originality in any case, that we are all

 4   basically composites of our culture.

 5                  And that all artworks,

 6   therefore, are composites of our culture, and

 7   that, on that basis, since there is no

 8   originality, there is no possible claim for

 9   originality on the part of the makers of the

10   incorporated works, of the appropriated works

11   and there is no, therefore, legal basis for

12   those works and the fact, implicitly, that

13   there is no basis for copyright.

14           Q      So you believe that if an artist

15   is a postmodern artist, that by definition,

16   that artist doesn't believe in copyright

17   protection?

18           A      Not -- not automatically, but

19   quite probably.

20           Q      Could you look at what you wrote

21   in paragraph 15 for me, please, and read that

22   for me?

23                  MS. PELES:  Do you want him to

24           read it out loud?

25           Q      Yes, please, out loud.
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 2           A      "With its fundamental

 3   proposition that originality is a myth,

 4   postmodern theory is per se inconsistent with

 5   the concept of ownership or copyright.

 6                  "This theory would effectively

 7   preempt any claim to ownership of and control

 8   over rights (even for limited periods) by any

 9   creator anywhere.

10                  "If its advocates prevail,

11   copyright as a legal, ethical and social

12   construct will evaporate."

13           Q      So you view postmodern art as a

14   threat to copyright protection as a copyright

15   owner, correct?

16           A      I view postmodern theory and its

17   approval by the legal system as a threat.

18           Q      And to what extent do you

19   believe the legal system has approved

20   postmodern theory?

21           A      I believe to a considerable

22   extent.

23           Q      Could you give me examples?

24           A      Yeah, the Prince versus Cariou

25   case, as one example.  Yeah.
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 2           Q      Okay.  So that's an example

 3   where the court agreed with postmodern theory

 4   that you believe ultimately is a threat to

 5   copyright as a legal, ethical and social

 6   constraint?

 7           A      Right.

 8           Q      Other cases that you can point

 9   to?

10           A      Not offhand, no; but there are

11   others.

12           Q      Are you familiar with the Google

13   Books case?

14           A      Yes.

15           Q      Do you believe that that's also

16   a threat to copyright as a legal, ethical and

17   social constraint?

18           A      I do.

19           Q      Why is that?

20           A      Because it removes from the

21   copyright holders the right to authorize

22   publication of their works, in the case of

23   those books that were under copyright at the

24   time.

25           Q      Can you think of any other
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 2   famous copyright cases that similarly undermine

 3   copyright as a legal, ethical and social

 4   constraint?

 5           A      Not offhand, no.

 6           Q      Now, you note in paragraph 16,

 7   the first sentence, you say, "It's important to

 8   point out that postmodern theory has not

 9   achieved the universal acceptance in the U.S.

10   that would signify at least widespread cultural

11   acceptance."

12                  Why is that important?

13           A      Well, because I believe that

14   cultural usage suggests a cultural attitude

15   towards certain kinds of activities, that is

16   certainly not binding on any court, but that

17   may have an influence on the court as an

18   indication of contemporary cultural practice.

19           Q      Now, how important is that to

20   your opinion in this case?

21           A      The fact that it hasn't become

22   widespread?  Not particularly important.

23           Q      So why is it included in your

24   report?  Because you say, "it's important to

25   point out."
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 2                  Why is it important to point out

 3   if it's not important to your opinion?

 4           A      Well, because I wanted to make

 5   the point that there are alternatives to

 6   appropriation that in fact are already in

 7   practice and culturally widely culturally

 8   accepted and seem to be unproblematic in

 9   relation to the use of copyrighted materials.

10                  And I wanted to preface that by

11   suggesting that there are at least alternatives

12   available that seem to have, enjoy widespread

13   public acceptance, but -- and that do enable

14   people to incorporate work by others into their

15   own works.

16           Q      But that's in the music

17   industry, isn't it, not the photography or

18   painting world?

19           A      It's in the intellectual

20   property industry, as I understand it, sir.

21           Q      But in the music industry?

22           A      In the music branch of the

23   intellectual property industry, yes.

24           Q      But not in the photography

25   world?
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 2           A      No.

 3           Q      Or in the world of painting?

 4           A      No, alas.

 5           Q      And you are also aware, are you

 6   not, that many hip-hop artists sample other

 7   music without paying a license fee asserting

 8   fair use defense, are you not?

 9           A      I am, and I am also aware of

10   cases where that has been denied, as well as

11   cases where that's been accepted.

12           Q      So you are aware that even

13   though there is the possibility to get

14   licenses, that actually even in the music area,

15   hip-hop artists are sampling copyrighted music

16   works without paying a license and asserting

17   fair use, correct?

18           A      Right, but those are just their

19   assertions.

20           Q      Now getting back to your

21   assertion from 15 that if advocates of

22   postmodern theory prevail, copyright as a

23   legal, ethical and societal constraint will

24   evaporate, do you view this case as an

25   opportunity to correct some of the past errors
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 2   that you have identified in fair use law?

 3           A      I think that -- as I understand

 4   it, case law, which is what this would be, is

 5   not determinative or binding.

 6                  Therefore this case will not

 7   change the fair use law in any way.  It will be

 8   one of numerous precedents on various sides of

 9   cases brought under the fair use law.

10                  So I don't think that this will

11   serve as a corrective to anything except the

12   Plaintiffs' situation in this case.

13           Q      But based on your views here of

14   how postmodern theory could undermine copyright

15   as a legal, ethical or societal constraint, you

16   would consider it bad policy, would you not, if

17   the court were to find that Mr. Prince's

18   paintings in this case were a fair use?

19           A      Yes, I would.

20           Q      Now --

21           A      Well, excuse me, I would have to

22   correct that.

23                  I would consider it bad

24   precedent.  I don't know what you mean by

25   policy.  I don't know how policy -- how a court
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 2   sets policy.

 3           Q      Okay, I'm sorry, maybe policy

 4   isn't the right word.  You would consider it a

 5   bad thing?

 6           A      I would consider it a bad

 7   precedent.  I understand it would be a legal,

 8   my understanding is this would be a legal

 9   precedent that could be referred to in

10   subsequent cases.

11                  I would consider it a bad

12   precedent using the term that way.

13           Q      And you believe that would be

14   harmful because it could imperil copyright as a

15   legal, ethical or social constraint, correct?

16           A      Yes.

17           Q      Let me ask you to look at --

18   okay, could you look at paragraph 18, please.

19                  In the first sentence you say,

20   "While postmodern theory claims the status of

21   theory, most of its uses are not subject in any

22   way to either proof or disproof in the

23   scientific or legal sense."

24                  Do you see that?

25           A      Yes.
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 2           Q      Do you believe that to be a

 3   correct statement?

 4           A      Yes, I do.

 5           Q      Are your opinions in this case

 6   subject to either proof or disproof in the

 7   scientific or legal sense?

 8           A      My opinions are simply opinions.

 9           Q      So, like postmodern theory,

10   isn't it fair to say that your opinions are not

11   subject in any way to either proof or disproof

12   in the scientific and/or legal sense?

13           A      My opinions are theories.

14   That's a very loose, that would be a very loose

15   use of the word theory as it's understood in

16   science.

17                  But my ideas are certainly

18   subject to proof an disproof.

19           Q      In what way?  How would -- how

20   would someone go about proving or disproving

21   the opinions that you express in your report

22   here if they wanted to test your theories?

23           A      They could show, for example,

24   that postmodern theory does not, in fact, deny

25   the concept of originality and authorship.
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 2           Q      I'm sorry, I don't mean your

 3   views on postmodern theory, I mean your

 4   opinions in this case which you summarized

 5   earlier in the report in paragraph 7.

 6                  Your opinions that Plaintiffs'

 7   works are creative, and expressive, that the

 8   Prince works use a substantial portion of

 9   Plaintiffs' works and the Prince works are not

10   transformative, and that the Prince works are

11   likely to have a substantial negative impact

12   upon the market for or value of Plaintiffs'

13   works.  That's what I'm talking about.

14                  Isn't it fair to say that your

15   opinions on those issues, like your

16   characterization of postmodern theory in 18,

17   are not subject in any way to either proof or

18   disproof in the scientific and/or legal sense?

19           A      No.

20           Q      In what way could someone go

21   about proving or disproving the opinions that

22   you summarize in paragraph 7 and substantiate

23   throughout this report in a scientific and/or

24   legal sense?

25           A      Well, for example, you could
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 2   measure the surface area of the image by -- the

 3   images by Mr. McNatt and Mr. Graham in their

 4   original form, and you could measure the

 5   surface area of the same images as appropriated

 6   by Mr. Prince.

 7                  You could determine what

 8   proportion of the original image was used in

 9   those appropriations by Mr. Prince.

10                  And you could prove that I am

11   either correct in saying that the amount used

12   was substantial, or that the amount used was

13   minimal.

14                  That's scientific measurement,

15   sir.  That's very easy to prove or disprove.

16   You could do it right now if you chose to.

17           Q      Now, with respect to -- I'm

18   trying to remember the terminology you use, you

19   said if a photograph -- and these weren't your

20   exact words, you said if a photograph was

21   significantly modified or changed, then it

22   could qualify as a fair use.

23                  And again, I don't want to put

24   words in your mouth, because I don't think

25   those were the exact words.
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 2                  Do you recall what you said and

 3   what your exact words were?

 4           A      I don't.

 5           Q      Is that a fair characterization,

 6   though, that if a photograph is significantly

 7   changed, then it could qualify as a fair use?

 8           A      I am not sure.  I would have to

 9   have the quote read back to me.

10           Q      Let me go back, let me go back

11   and look earlier in your report and I will get

12   the exact language.

13                  Okay, well, I apologize, I can't

14   find it.  I'll find it during the break.

15                  But let me ask you a different

16   question.

17                  You had indicated that you

18   believe that Mr. Prince, as he has used the

19   photographs in connection with his paintings in

20   this case, that he used them in a way that was

21   not fair use, and it's your opinion that the

22   photographic elements are similar, correct?

23           A      That the photographic elements?

24           Q      The -- the image of the Graham

25   photo, the image of the McNatt photo as used in
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 2   the Prince paintings are similar to the

 3   originals, in your view?

 4           A      Yes.

 5           Q      Would you say they are identical

 6   or would you say they are similar?

 7           A      I would say they are highly

 8   similar.

 9           Q      Highly similar.

10                  In what ways are they different,

11   in your view?

12           A      Well, again, we would have to

13   talk about -- we would have to decide whether

14   we are talking about the images or the objects.

15                  I haven't seen the objects in

16   either case, in either instance.  I haven't

17   seen the original, I haven't seen Prince's

18   works in the flesh, so to speak, and I have not

19   seen either McNatt's or Graham's prints.

20                  So we are talking here about the

21   images.  I just want to make sure what we

22   are -- of that terminology here.

23           Q      So, if you actually inspected

24   the originals of the two photographs and the

25   two paintings, it's possible that might change
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 2   your opinion?

 3           A      No, I'm just qualifying my

 4   opinion by saying that I have not seen those.

 5                  I am not saying that would

 6   change my opinion.  I don't know that that

 7   would change my opinion.

 8           Q      But without seeing the

 9   originals, how do you know that it couldn't

10   change your opinion?

11           A      I don't.  I don't say that it

12   wouldn't, I don't say that it would.

13           Q      You just don't know either way?

14           A      I just don't know.

15           Q      All right.  So getting back to

16   based on what you have seen, the reproductions,

17   the photocopies of the images, is your

18   understanding that -- first of all, let's talk

19   about the McNatt and the Graham photos.

20           A      Right.

21           Q      Are those black and white or

22   color photos, to your understanding?

23           A      To my understanding, they are

24   black and white, but today people print black

25   and white photographs on color printers using
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 2   colorings.

 3                  So this is -- it's a little

 4   different than things used to be in the analog

 5   days of photography, when a color print was a

 6   color print and made with a very different kind

 7   of process than a black and white print.

 8           Q      I see.  And --

 9           A      They appear as black and white

10   or monochrome images in the versions that I

11   have seen, but those are JPEG versions.

12           Q      I see.  And to a reasonable

13   observer, would a monochrome print of a

14   photograph appear different from a black and

15   white print printed on a color printer?

16           A      No, not -- I don't think so, not

17   to the average observer, no.

18           Q      To you as a trained expert,

19   would you see a difference?

20           A      If I used a loupe, you know, a

21   jeweler's loupe and actually looked at the

22   detail that closely, but just from an eyeball

23   perspective, not necessarily.

24           Q      I mean, again, I'm certainly not

25   an expert, but when I look at a picture I can
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 2   certainly tell when a black and white picture

 3   has been printed in color and when a black and

 4   white picture has been printed using a

 5   monochrome photograph.

 6                  Are you saying you as an expert

 7   can't make that distinction?

 8                  MS. PELES:  Objection to form.

 9           A      No, that's not what I said.

10           Q      So, if you look -- let's assume

11   these are high quality prints.

12           A      Digital prints?

13           Q      Okay, well, does it make a

14   difference?

15           A      I don't know, I'm asking you.

16   You're using the term print as if it's

17   generically understood.  I am suggesting that

18   it's not.

19           Q      I mean, again, I'm not an

20   expert.

21           A      Right.

22           Q      I know just for myself that when

23   I look at a picture, I can see the difference

24   between a traditional monochrome black and

25   white print and a black and white photo that
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 2   has been printed in a color printing process.

 3                  To my eye, which is untrained, I

 4   can see the difference.

 5                  So I'm just challenging you and

 6   asking as an expert in this area, are you

 7   saying that without using a jewelers microscope

 8   you usually can't tell the difference?

 9           A      I am saying that I know many

10   photographers who have worked both analog -- in

11   analog forms, wet photography, as we call it,

12   or wet photography and digitally.

13                  And some of them have made

14   prints that are pretty much indistinguishable

15   from their -- I mean, digital prints that are

16   pretty much indistinguishable from their

17   gelatin silver black and white prints.

18                  And others have made prints that

19   have other qualities that indicate that they

20   have been made on a color printer.

21                  So, there is no unitary quality

22   to digital prints that automatically signals

23   that they have been made on a digital printer.

24           Q      I see.

25                  Now, I understand you've not
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 2   seen the actual paintings at issue in this

 3   case?

 4           A      Right.

 5           Q      But from the photocopies you

 6   have looked at, do you have an understanding of

 7   whether the photographic elements of those

 8   paintings are monochrome or printed from a

 9   color printer?

10           A      They appear to be monochrome in

11   the JPEGs.  But since I understand that

12   Mr. Prince -- Mr. Prince -- sorry, Prince,

13   Mr. Prince outsourced the digital printing of

14   those, and since some of the other elements of

15   the prints works are in color, I assume that

16   the entirety of them is in color.

17                  That is, I assume he didn't

18   isolate the photographic element and have that

19   printed in monochrome and have the rest of it

20   printed in color.

21                  If that's clear.

22           Q      In paragraph 18 you also say,

23   "The claim of postmodern theories, ideas to any

24   sort of validity and authority is arguable at

25   best.
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 2                  The ideas have only whatever

 3   credibility high profile cultural figures, such

 4   as those providing expert reports on

 5   Mr. Prince's behalf, have granted them.

 6                  Is that a back-handed way of

 7   saying that the experts supporting Mr. Prince

 8   in this case are high profile cultural figures?

 9           A      I suppose.

10                  I don't think it's necessarily

11   back-handed.  It's fairly straightforward.  It

12   says "such as these people," right?

13           Q      So you know of these people and,

14   I mean, do you respect these people?

15           A      I know of them, and I consider

16   them colleagues in the field in a broad sense,

17   yes.

18           Q      And you consider them experts in

19   this field?

20           A      Reasonably as expert as I am.

21           Q      So now, that's interesting.  So

22   they are colleagues who are as expert as you

23   are, but they have come to very different

24   conclusions.

25                  To what do you attribute that?
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 2           A      There are many ways to skin a

 3   cat as there are differences of opinion in the

 4   field, as in any field.

 5           Q      So is it possible in your view

 6   they are right and you are wrong?

 7           A      It's always possible that

 8   someone else is right and I'm wrong.

 9           Q      What about the credibility --

10   I'm sorry.

11                  Just to be clear, proof or

12   disproof of postmodern theory doesn't have any

13   impact on --

14                  MR. BALLON:  Well, I'm sorry, let

15           me retract that.

16           Q      Let's go to 19.  You say, "In

17   the minds of those who embrace postmodern

18   theory, claiming to be an artist who subscribes

19   to postmodern theory, and endorsement as such

20   by assorted art-world luminaries, apparently

21   constitutes a license to 'appropriate'."

22                  Is that intended as a serious or

23   a sarcastic observation?

24           A      No, that's a serious

25   observation.

0126

 1                      ALLAN COLEMAN

 2           Q      And who specifically are you

 3   talking about, anyone in particular?

 4           A      Both the critical and curatorial

 5   advocates of postmodern art and the artists who

 6   have variously grouped themselves under the

 7   umbrella of postmodernism.

 8           Q      So later in that paragraph you

 9   refer to "Prince's claim that he has the right

10   to 'appropriate' the work of others."

11                  What claim are you referring to?

12           A      Well, there is a claim implicit

13   in the works themselves that he has a right to

14   make them, and that he has a right to use the

15   materials with which he has made them.

16           Q      Why do you --

17           A      That claim seems to me to be

18   implicit in any work of art.

19           Q      Well, I mean, isn't it possible

20   that -- well, actually in this case Mr. Prince

21   has testified that these were images that were

22   widely disseminated on social media.

23                  He believed that the people who

24   created the photos took them and took them with

25   a view of wanting them to be disseminated.
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 2                  He thought that the Rastafarian

 3   picture was a picture of rastajay92.

 4                  Does that change your view that

 5   simply by using these photos he is making a

 6   claim that he has a right to appropriate them?

 7           A      No.

 8           Q      So the fact that at the time

 9   Mr. Prince made these photos he did not know

10   that either Mr. Graham or Mr. McNatt claimed

11   rights in these photos, does that change that

12   view?

13           A      No.

14           Q      So you believe simply by --

15   simply by using a photo in a painting,

16   regardless of the author's subjective intent or

17   knowledge, the painter is claiming a right to

18   appropriate the photo, if it turns out, whether

19   he knew it or not, the photo is copyrighted by

20   someone else?

21           A      Would you say that again?

22                  MR. BALLON:  I will ask the court

23           reporter to read it back.

24                  (The question requested was read

25           back by the reporter.)
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 2           A      I don't deal with intent as a

 3   critic, it's not a concern of mine.

 4           Q      No, I understand, but you are

 5   making a pretty big assumption here.

 6                  You are saying that by including

 7   a photograph in a painting, that a photographer

 8   is making a claim that they have the right to

 9   appropriate the work of others?

10           A      You mean a painter?

11           Q      Painter, yes.

12           A      You said photographer.

13           Q      I'm sorry, I apologize, painter,

14   that by including a photograph in a painting,

15   regardless of whether the painter knows that

16   the work is copyrighted or belongs to someone

17   else, you've said that the painter is making a

18   claim just by virtue of using it.

19           A      Yes.

20                  Well, by virtue of using it and

21   putting it, making it public.  I would have to

22   qualify that.

23                  If he does this in the privacy

24   of his studio, that's a different thing.

25           Q      And then beyond that, you say,
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 2   "Prince and his defenders trot out all the

 3   predictable tropes of postmodern jargon, which

 4   adds up to the assertion that because Richard

 5   Prince is an a claimed artist who sells at very

 6   high prices, and in whom many individuals and

 7   institutions are heavily invested, both

 8   financially and reputationally, his assertion

 9   of entitlement to the output of others is not

10   to be questioned and he gets what he pleases."

11                  MS. PELES:  Objection to form.

12           Q      Is that intended as a sarcastic

13   observation or -- is that intended as a

14   sarcastic observation?

15           A      No, that's intended as analysis.

16           Q      So what predictable tropes of

17   postmodern jargon has Prince trotted out?

18           A      The assumption that

19   appropriation is permissible, that the -- I'm

20   sorry, I am getting a little foggy, I think I

21   need lunch -- that authorship is not a

22   significant issue, that works by other artists

23   are raw material for one's own work, including

24   exact quotation of that work or comparatively

25   exact quotation of that work, even in total, et
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 2   cetera.

 3           Q      And is that based, again, just

 4   on the assumption that if a photograph is

 5   included in a painting, regardless of whether

 6   the painter knew that someone else claimed a

 7   copyright in it, that that act alone is the

 8   claim that you are referring to here?

 9           A      Again, we have to specify if we

10   are talking about a photographic image and not

11   a physical photograph.

12           Q      Yes.

13           A      Yes, yes.

14           Q      Is there anything else, anything

15   else that you base this comment on?

16                  Beyond the use in a photo, is

17   there any particular quote by Mr. Prince that

18   you can point to?

19           A      No.

20           Q      In paragraph 20 --

21                  MS. PELES:  If you are going to

22           move on to a new paragraph, maybe we

23           should take a break now.

24                  We have been going about an hour

25           and ten minutes.
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 2                  MR. BALLON:  What I would like to

 3           do, if we can, if it's okay with the

 4           witness, is I want to finish this issue

 5           of postmodern theory, which is

 6           paragraphs 20 and 21, so we just finish

 7           this line of questioning.

 8                  MS. PELES:  About how long do you

 9           think that will be?

10                  MR. BALLON:  I hope it's pretty

11           quick.  There is only so much postmodern

12           theory any of us can take before or

13           after lunch.

14                  MS. PELES:  Is that okay with

15           you, Mr. Coleman?

16                  THE WITNESS:  It's okay with me,

17           yes.

18                  MR. BALLON:  Thank you.

19           Q      So in paragraph 20 you refer to

20   assorted art world figures.  Who do you mean

21   specifically?

22           A      Well, I would certainly say that

23   the art world deponents or reporters in this

24   case, including Brian Wallace and others.

25           Q      So, I mean, assorted art world
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 2   figures means the experts who have submitted

 3   reports in this case?

 4           A      Yes.

 5           Q      Anyone else?

 6           A      No one I can think of

 7   specifically, but there have been other such

 8   cases, like the Cariou case, and other cases

 9   involving appropriation, where arguably the

10   same arguments have been made.

11           Q      I see, I see.

12                  So you are referring to any

13   case, any instance where --

14                  MR. BALLON:  Okay, all right,

15           never mind.  I withdraw the question.

16           Q      You state in the first sentence

17   of that paragraph, "I note in this regard that

18   most challenges to artistic 'appropriation' of

19   the work of others involve a high profile

20   artist taking the work of lesser known artists

21   and claiming the right to do so by dint of art

22   world stature."

23                  What is the basis for that

24   opinion?

25           A      Most of the cases that I have
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 2   seen have been -- well, we need to take a step

 3   back here.

 4                  Photography has long, enjoyed is

 5   the wrong word, has long experienced second

 6   class status within the art world from the very

 7   inception of the medium.

 8                  And therefore there is a

 9   hierarchy in the art world in which

10   photographers rank lower almost generically,

11   almost by definition, than painters and

12   sculptors and others who define themselves not

13   as photographers, but as artists.

14                  So with that as kind of a

15   background, most of the cases that I have seen

16   that involve appropriation of works of art, of

17   photographs, have involved painters, and in a

18   few cases I suppose sculptors, but I can't

19   think of anything specifically; painters using

20   images by photographers.

21           Q      But it's not always the case

22   that appropriation involves the use of a high

23   profile artist taking the work of a lesser

24   known artist, is it?

25           A      I can't think of cases -- I
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 2   can't offhand think of a case in which a lesser

 3   known artist used the work of a higher profile

 4   photographer.

 5           Q      Okay.

 6           A      I mean, I'm not saying there are

 7   no such cases.  I can't think of one.

 8           Q      Are you familiar with some of

 9   the works of Picasso and Matisse where each of

10   them copied paintings by the other artist?

11           A      Yes.

12           Q      And both of those were very high

13   profile painters, weren't they?

14           A      Yes, they were.

15           Q      But in each instance they were

16   appropriating the painting of a famous

17   author -- famous painter, correct?

18           A      Well, I'm not sure that even

19   they would agree with that term, since they

20   knew each other, and had cordial relationships

21   with each other.

22                  And Picasso and Bracht basically

23   invented Cubism together and shared elements of

24   that approach, and maybe even shared elements

25   of their imagery, but I'm not sure either of
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 2   them would have said I have appropriated my

 3   friend George's style for this corner.  They

 4   would not use that language.

 5                  And it was usually done with at

 6   least tacit consent.

 7           Q      And I mean, it's fair to say

 8   also a lot of artists don't use the term

 9   appropriation, they consider it an homage or a

10   tribute to the other artist.

11                  Isn't that true?

12           A      Well, as a friend of mine once

13   said, imitation is the sincerest form of theft.

14           Q      You are making an assumption

15   that Mr. Prince views this as appropriation as

16   opposed to homage or attribute, correct?

17           A      Well, appropriation in general

18   in postmodern jargon, discourse, refers to the

19   taking of work from another source without

20   permission.

21           Q      And so from your perspective,

22   permission is key?

23           A      Yes.

24           Q      And that's relevant to whether

25   something is a fair use?
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 2           A      Yes.

 3           Q      Are you familiar with

 4   Mr. Prince's painting where he repaints a de

 5   Kooning work?

 6           A      Not particularly, no.

 7           Q      But if I told you he had done

 8   so, you would concede that that's an instance

 9   of one painter repainting a work of an even

10   more famous painter; wouldn't you agree?

11           A      I would have to see them, and

12   see what differences and similarities existed

13   before I came to a conclusion that this was an

14   appropriation.

15           Q      Do you view de Kooning as a

16   lesser known artist than Richard Prince?

17           A      No.

18           Q      He's perhaps better known,

19   correct?

20           A      Perhaps, yes.

21           Q      So those are at least some

22   examples of artists using or appropriating the

23   art of better known artists, correct?

24           A      I would -- I would, again, be

25   unlikely to use the word appropriating with the

0137

 1                      ALLAN COLEMAN

 2   case of Picasso and Matisse.  So that's your

 3   word for it, but it's not mine.

 4           Q      Well, actually, it's your word,

 5   sir.

 6           A      No, I never referred to Picasso

 7   and Matisse --

 8           Q      I'm using the word that you put

 9   in your report.

10           A      But you are using it in a very

11   different case than I would not use it and have

12   not used it in.

13                  You are using it in the case of

14   Picasso painting in the style of Matisse.

15                  I never made that reference.  I

16   am making very clear on the record that this is

17   your words, they are not my words.

18           Q      So the fact that they are

19   friends means it's not appropriation when they

20   do that?

21           A      The fact that they are friends

22   and sharing ideas, yes.

23           Q      Now, the example you gave --

24           A      It may mean that, I don't know.

25   I don't actually know how Matisse felt about
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 2   that.

 3           Q      A moment ago you talked about

 4   how photography is viewed by some people as a

 5   lesser form of art, and that you're familiar

 6   with more instances of photographs being used

 7   by painters.

 8           A      Um-hum.

 9           Q      I mean, is that an issue that

10   you're aware of photographers commonly

11   complaining about?

12           A      I wouldn't say commonly.  It

13   doesn't exactly happen commonly, but it happens

14   regularly.

15           Q      Are you familiar with instances

16   where photographers may take pictures of

17   paintings?

18           A      Oh, of course.

19           Q      And would that be an

20   appropriation, or is that permissible?

21           A      Well, assuming that the

22   paintings are under copyright, it depends on --

23   and there are different kinds of photographs

24   that incorporate paintings.

25                  There are pictures that people

0139

 1                      ALLAN COLEMAN

 2   make in museums, for example, of museum-goers

 3   in front of paintings.

 4                  Apparently that is permissible

 5   to the museums or not, depending on the

 6   museum's policies.

 7                  So I would say that would depend

 8   entirely on the policies of the institutions

 9   that are housing those works.

10           Q      But putting aside the issue of

11   license or permission, if a photographer took a

12   photograph of a copyrighted painting --

13           A      Right.

14           Q      -- without permission, would

15   that be a form of appropriation, in your view,

16   that was not permissible?

17           A      What would they be doing with

18   that photograph?

19           Q      I don't know.

20           A      Making the photograph?  No, that

21   would not be a violation of fair use, it would

22   not be a violation of fair use for a painter to

23   do that in the studio.

24           Q      What if they showed it in a

25   gallery?
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 2           A      That's publication; that changes

 3   things.

 4           Q      And that would be copyright

 5   infringement, in your view?

 6           A      Yes.

 7           Q      But you see this primarily as a

 8   problem of painters reusing photographs, not of

 9   photographers reusing paintings, is that

10   correct?

11           A      I think that it happens in both

12   directions, I have written about it happening

13   in both directions, and have raised the issue

14   in some of my writings of the fact that it

15   happens in the other direction as well.

16                  And that photographers need to

17   examine that practice at their end, because, in

18   my opinion, it is no less a fair use issue.

19           Q      And it's your opinion, is it

20   not, that photographers seem to be more

21   litigious than painters, that -- let me stop

22   there.

23                  It's your opinion, is it not,

24   that photographers are more litigious than

25   painters on the issue of reuse?
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 2           A      Most of the cases that I am

 3   familiar with are cases of painters using the

 4   work of photographers and that resulting in a

 5   lawsuit.

 6                  But I don't have any

 7   quantitative opinion about whether

 8   photographers are truly more litigious in this

 9   matter than painters are.

10           Q      But you did write a blog, did

11   you not, asserting that it seems like

12   photographers are -- you know, are quicker to

13   file a lawsuit over use of a photograph in a

14   painting than the other way around?

15           A      I did write something to that

16   effect, and it's possible in terms of the cases

17   that have come to my attention, but I don't

18   know that this is -- I mean, I don't -- I don't

19   track the entirety of those cases, even in the

20   United States.

21                  So I can't speak authoritatively

22   to how many more photographers are involved in

23   such cases than painters are.

24           Q      Do you think some photographers

25   have a chip on their shoulder about the use of
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 2   paintings -- of photographs by painters?

 3           A      I don't -- I wouldn't say so; I

 4   don't know.

 5           Q      Do they have a chip on their

 6   shoulder about photography not being viewed as

 7   an art form by painters?

 8           A      Again, I think you would have to

 9   go on a case by case basis.

10           Q      But earlier you talked about the

11   phenomenon, if you will, that maybe

12   photographers don't get the same degree of

13   respect in the art world as painters.

14                  Is that a fair characterization?

15           A      That's a fair characterization,

16   yes.

17           Q      And do you think that that's a

18   reason there is more litigation in this area?

19           A      I don't know, you would have to

20   talk to the photographers involved and see what

21   their motives were.

22                  I don't deal particularly with

23   intent, and I'm not particularly concerned with

24   motivation.

25           Q      Is that something that troubles
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 2   you, though, that photography isn't really

 3   given the respect it deserves?

 4           A      It's inevitably a concern of I

 5   think any critic who concentrates on

 6   photography.

 7           Q      It's a concern.

 8                  And do you see a way that that

 9   can be addressed?

10           A      I actually think that's most

11   likely a permanent status quo.

12           Q      Permanent status quo.

13                  Do you think lawsuits like this

14   can help correct that imbalance?

15           A      No, not particularly.

16           Q      In paragraph 21, you make an

17   observation that you say is both

18   self-contradictory and hypocritical.

19                  Could you explain that to me,

20   please?

21           A      Yes.  A number of the

22   respondents in this case on the Defendants'

23   side have argued very forthrightly that

24   Mr. Prince puts what I call a distinctive

25   creative imprimatur on the work.
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 2                  Whereas the theory that they

 3   refer to or cite variously in their reports

 4   suggests that this is fundamentally impossible,

 5   because there really is no such thing as

 6   creativity, there is only kind of a remixing of

 7   existing materials, but there is no distinctive

 8   originality or creativity possible, because we

 9   are all basically creatures of culture.

10           Q      But that's not your view.  You

11   believe that if you mix and remix things there

12   can be creativity and originality, don't you?

13           A      Well, not simply by mixing and

14   remixing, no, I haven't said that.

15           Q      Well, you talked about music

16   sampling, you believe that's creative, don't

17   you, when hip-hop artists sample other works to

18   create new works?

19           A      But that's not all they do.

20           Q      Do you believe that sampling --

21   that sampling by hip-hop artists is creative?

22           A      I believe it can be an aspect of

23   a creative process.

24           Q      In what way would sampling be

25   created?
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 2           A      Because it creates a reference

 3   to a previous work, very often a known previous

 4   work, that is, a work whose maker is known and

 5   whose original meaning in culture, original

 6   position in culture is known.

 7                  And therefore it serves as kind

 8   of a historical footnote that is inserted into

 9   a contemporary work, and that that becomes a

10   component, then, of the work.

11                  Just as a quote on a footnote in

12   an academic paper serves to contextualize and

13   inform what the author has written himself or

14   herself.

15           Q      But couldn't that be the same

16   with the Graham photograph, for example, which

17   was widely available on-line going back to, I

18   believe, 1984, when Mr. Graham first posted it

19   on his website?

20                  Assuming -- I will ask you to

21   assume, assuming that that photograph was

22   widely known and widely disseminated on-line,

23   wouldn't including it in a painting involve

24   that same kind of cultural reference that you

25   talked about in the context of hip-hop?
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 2           A      No, because what I was

 3   specifying in hip-hop is it's only a reference

 4   if one knows what it refers to.

 5                  If one doesn't know what it

 6   refers to, and whose work it is originally,

 7   it's not a reference.

 8           Q      Right.

 9           A      It's a floating quotation with

10   no source.

11           Q      Right.  And I appreciate that

12   you were not familiar with the Graham picture

13   before this case, but let me ask you to assume

14   that that image was widely known in social

15   media.

16                  I have a good faith belief that

17   we can prove that at trial, that there is

18   evidence in this case that the image was widely

19   disseminated.

20           A      By Mr. Graham?

21           Q      Initially by Mr. Graham, and

22   then by others.

23           A      With his name attached?

24           Q      No, not with his name attached,

25   in fact.
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 2           A      Um-hum.

 3           Q      Just as when music is sampled,

 4   you hear the music, but you don't hear this

 5   song was by this particular artist, you just

 6   hear the music; in the same way.

 7           A      But you do quickly find out,

 8   because social media and the music industry

 9   will be very -- and reviewers will be very

10   quick to point out this beat was taken from

11   this, this beat was taken -- this snippet was

12   taken from that, et cetera.

13                  So if that information is not

14   embedded in the song itself, it's usually

15   embedded in the copyright information of the

16   song which accompanies it on its label and in

17   its C D release, et cetera.

18                  Because all of that, usually, if

19   it's done legally, has to be specified in all

20   cases.

21                  And then it's usually identified

22   very quickly within social media, so that the

23   original artist is, who is quoted, is very

24   quickly recognized.

25           Q      Isn't that the same thing here?
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 2   Because both for Mr. McNatt and Mr. Graham,

 3   they were identified as the original

 4   photographers in social media, on Instagram,

 5   very quickly after these works disseminated.

 6                  How is that different?

 7           A      Because they weren't identified

 8   by the -- by Mr. Prince.

 9           Q      Well, when you listen to a

10   hip-hop song, you don't have an announcement,

11   this song came from somewhere else.

12                  It's a reference, and you can

13   look at the reference, and as you said, other

14   people will identify it quickly in social

15   media, but that's exactly what happened in this

16   case, isn't it?

17                  How is that different?

18           A      No, it's different, because when

19   hip-hop samples are licensed, the licensing

20   almost always includes a requirement that the

21   source be indicated on any accompanying

22   publication materials, such as the insert in

23   the CD ROM.

24                  And therefore anybody who buys

25   that music has immediate access to the source
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 2   provided by legal requirement by the hip-hop

 3   artist who has published that song and his or

 4   her publishers.

 5                  That's very different from

 6   people maybe finding out or maybe not finding

 7   out on social media who made a particular

 8   picture that someone has appropriated.

 9           Q      But that's a different case,

10   because you are talking about a license, and

11   I'm not talking about a license, I'm talking

12   about the reuse of an image that's widely

13   disseminated.

14                  So you talked about the

15   reference to an earlier song in hip-hop.

16                  What I asked you to assume for

17   purposes of a hypothetical, which I have a good

18   faith belief we can prove at trial, that the

19   Graham image was widely disseminated and widely

20   known in social media on the same basis.

21                  Mr. Prince's use of that, widely

22   disseminated, widely known image in a painting,

23   wouldn't that be the same as the reference that

24   you talked about in a hip-hop song?

25           A      I -- I don't know what we mean
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 2   here by widely.  I don't know what kind of

 3   numbers we are talking about.

 4           Q      Assume it's widely disseminated.

 5                  If I can't prove that at trial,

 6   then I can't use this testimony.

 7                  But assume that I can prove that

 8   it's widely disseminated in the same way that

 9   you meant that a song is widely disseminated.

10                  Wouldn't that then be the same

11   way that an artist like Richard Prince is

12   referring to a widely disseminated image that

13   is widely known on social media when he

14   includes it in his painting?

15           A      I have no idea -- I have an

16   understanding of what it means for a hip-hop

17   song to become widely known.  We are talking

18   about millions of listeners.

19                  I have no idea what you're

20   talking about when you say widely disseminated

21   and widely known, so I do not accept this

22   analogy.

23           Q      But it's a hypothetical, and I

24   am allowed to ask a hypothetical question --

25           A      Yes.
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 2           Q      -- of an expert.

 3                  So just assume, which I will

 4   have to prove at trial, but assume for purposes

 5   of this hypothetical that the Graham image was

 6   widely disseminated, if the Graham image was

 7   widely disseminated, that people in social

 8   media would recognize it.

 9                  Mr. Prince's use of that

10   reference of a widely disseminated image,

11   couldn't that have the same kind of referential

12   impact that you talked about in the context of

13   hip-hop?

14           A      Yes, but that has nothing to do

15   with fair use.

16           Q      Similarly, with the McNatt

17   image, the McNatt image involved a portrait of

18   a widely known singer.

19                  Couldn't that have the same

20   referential context if used in a painting that

21   you referred to in the context of a hip-hop

22   song?

23           A      Yes, but again, that has nothing

24   to do with fair use.

25                  MR. BALLON:  Why don't we take a
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 2           lunch break, this is a good time for a

 3           break, and I appreciate the discussion.

 4           It's a very interesting discussion.

 5                  THE VIDEOGRAPHER:  One moment,

 6           please.  Watch your microphones.

 7                  Here now marks the end of video

 8           file number 2.  The time is 1:25 p.m.  We

 9           are now off the record.

10                  (At this point in the proceedings

11           there was a luncheon recess, after which

12           the deposition continued as follows:)

13                  THE VIDEOGRAPHER:  Here now marks

14           the beginning of video file number 3.

15           The time is 2:24 p.m.  We are back on

16           the record.

17

18   CONTINUED EXAMINATION BY

19   MR. BALLON:

20

21           Q      Good afternoon.

22           A      Good afternoon.

23           Q      I would like to show you what

24   has been marked as Exhibit 214.  It is a blog

25   post from your blog, NearbyCafe.com, entitled
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 2   "The Photographer and the Painting."

 3                  (The above described document was

 4           marked Exhibit 214 for identification, as

 5           of this date.)

 6           Q      Is that an article or blog post

 7   that you wrote?

 8           A      Yes, it is.

 9           Q      Have you written all of the

10   articles on your blog?

11           A      No, I publish periodic guest

12   posts by invited guests.

13           Q      But this one was written by you?

14           A      Yes.

15           Q      And is there anyone else besides

16   yourself who would have authority to upload a

17   post, for example, if you have a guest blogger?

18           A      No, I do that uploading myself.

19           Q      I would like to ask you to look

20   at paragraph 29 of your expert report, please.

21                  In there you say, "Photography

22   performed by Mr. Graham and Mr. McNatt involves

23   a set of both conscious and intuitive decisions

24   that inherently qualify as interpretive and

25   thus creative."
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 2                  Do you see that?

 3           A      Yes, I see that.

 4           Q      Now, what is the basis for that

 5   opinion?

 6           A      The basis for that opinion is 50

 7   years of observing how photographers work,

 8   reading them write about how they work and

 9   discussing with them how they work.

10           Q      Now, if a photographer was to

11   take a photo while drunk, for example, would it

12   also necessarily be the case that there would

13   be conscious and intuitive decisions that

14   inherently qualify as interpretive and thus

15   creative?

16           A      I would think so, yes.

17           Q      So even if someone is under the

18   influence of alcohol, there would still be, if

19   a photographer was taking a photo, there would

20   still be intuitive decisions that qualify as

21   interpretive and thus creative?

22           A      Many artists have written under

23   the influence of many substances and

24   consciousness-altering experiences, let's say.

25           Q      Are there any type of photos
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 2   that are taken that don't involve conscious and

 3   intuitive decisions that inherently qualify as

 4   interpretive and thus creative?

 5           A      Sure.

 6           Q      Can you give me some examples?

 7           A      Well, for example, if you have

 8   in your car a device that, either on a timer or

 9   continuously records your travels, I would say

10   that that's not particularly conscious and

11   intuitive.

12                  The cameras in a bank or the

13   cameras at your front desk, for example, that

14   took our picture as we came in and got our

15   passes, I would say that those are not

16   particularly conscious and intuitive made

17   photographs.

18                  And I'm sure there are many

19   other kinds made by mechanical devices, et

20   cetera, somebody makes the decision where to

21   position those devices, but -- and what the

22   timing is, but they are not conscious and

23   deliberated decisions as to when the picture

24   gets made or exactly how it's framed, et

25   cetera.
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 2           Q      I see.  What about in instances

 3   when a photo is commissioned?

 4                  So, for example, if someone were

 5   to commission a photograph and provide a list

 6   of instructions, the subject needs to appear in

 7   this manner and that background, would that

 8   type of photo necessarily involve interpretive

 9   and creative aspects?

10           A      It would have to involve some,

11   unless the person who was doing the

12   commissioning was actually handling the camera,

13   him or herself, and let's say the other party

14   was just loading and unloading the film or

15   something like that.

16                  Because there are any number of

17   decisions that have to be made in the making of

18   any photograph.

19           Q      Are you familiar with the monkey

20   selfie case?

21           A      Yes, I am.

22           Q      So in that instance, you had a

23   photographer who was trying to take a picture

24   of a precocious primate, who actually took

25   control and took the picture himself, correct?
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 2           A      In a sense correct, yes; in a

 3   sense not.

 4           Q      In what way is that not a

 5   correct?

 6           A      If you are suggesting that the

 7   monkey, whose name is Naruto, actually

 8   understood the instrument involved and took

 9   control of it, I would reject that assumption

10   out of hand.

11           Q      Fair point.

12                  I don't know want to get into

13   the monkey's subjective understanding, but that

14   was a photo where the photo was actually taken

15   by the monkey of himself, correct?

16           A      The exposure was made by the

17   monkey, yes.  I don't know that the monkey

18   understood that he was making an exposure of

19   himself.

20                  I would doubt that very much, in

21   fact.

22           Q      I would suspect he probably

23   didn't.

24                  But it nonetheless was quite an

25   attractive picture.
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 2           A      Yes, it was.

 3           Q      Would that, the monkey selfie,

 4   does that picture qualify as interpretive and

 5   thus creative?

 6           A      No.

 7           Q      So, if someone were to provide

 8   enough instructions in terms of composition,

 9   layout, the way the photo must appear, so that

10   it has to be essentially a standard type of

11   photo, does it reach a point where there are

12   enough instructions that even though there is a

13   human taking a picture, the photo itself

14   wouldn't qualify as interpretive and thus

15   creative?

16           A      I'm not sure that I would say --

17   that I would say yes to that.

18                  I would say that there is a

19   point at which it becomes a collaboration

20   between the person doing the commissioning and

21   providing those instructions and the person

22   carrying out those instructions.

23           Q      I see, so -- I see.

24                  So that the person giving the

25   instructions was actually contributing to the
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 2   creativity and might be a joint author?

 3           A      Right, right; yes.

 4           Q      All right, so that -- so let's,

 5   if you could please take a look at paragraph 34

 6   of your report.

 7                  And in there you say, "In

 8   evaluating whether a reasonable observer would

 9   view the Prince works as having transformed

10   Plaintiffs' works, I take account of all the

11   works in question and circumstances surrounding

12   that creation."

13                  What is your understanding of a

14   reasonable observer?

15           A      I would say the average, well

16   informed citizen.

17           Q      The average, well informed

18   citizen.

19                  How would you define -- how

20   would you determine who an average, well

21   informed citizen is?

22           A      In this particular instance I

23   would say it would need to be someone with some

24   awareness of the field of contemporary art

25   practice, because they are going to be asked to
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 2   determine something in relation to contemporary

 3   art practice.

 4           Q      I see.  So when you say like the

 5   average, well informed citizen, so that

 6   wouldn't be someone like you, because you are

 7   considerably more informed?

 8           A      I am a specialist in the field.

 9           Q      Right, right, so -- but it would

10   be someone with some knowledge of contemporary

11   art?

12           A      I think it would have to be in

13   order to make this determination.  The word

14   transformation is -- is a term that requires

15   some interpretation.

16           Q      And so, would that include

17   people such as art collectors?

18           A      Oh, yes.

19           Q      And in looking at the reasonable

20   observer test, does the way in which art

21   collectors value particular photographs or

22   paintings suggest or evidence to you whether a

23   work is likely to be transformative or not?

24                  MS. PELES:  Objection to form.

25           A      I don't understand the question.
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 2           Q      Sure, sure.

 3                  So, all right, so you've said a

 4   reasonable observer would include an art

 5   collector?

 6           A      Potentially, yes.  Reasonable is

 7   of course a loaded and judgmental word.

 8                  I'm not -- I don't know how we

 9   exactly determine whether an individual is

10   reasonable, but it certainly could include an

11   art collector.

12           Q      Well, how did you, then -- I

13   mean, how did you determine who was a

14   reasonable observer?

15           A      I try in the same way that I try

16   to understand who my average reader might be,

17   and my informed reader might be, I try to talk

18   about photographs, as I do over my professional

19   life with all kinds of people, including just

20   general people who are interested in

21   photography on some level, on through the

22   specialists with whom I interact in my field.

23           Q      So that average, well informed

24   consumer, would they have the kind of

25   understanding that you described in this report
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 2   about postmodern theory?

 3           A      Probably not.

 4           Q      So with respect to an average,

 5   well informed consumer, if you are looking at

 6   two works and if --

 7                  MR. BALLON:  Well, let's strike

 8           that.

 9           Q      Are you aware that the Prince

10   paintings at issue in this case sold for more

11   money than the original photographs are offered

12   for sale?

13           A      Yes, I am aware of that.

14           Q      And there is actually a fair

15   difference, is there not?  The paintings are in

16   the thousands of dollars and the photos are

17   valued at a lower dollar number?

18           A      Yes, I am aware of that.

19           Q      So, does that price difference

20   reflect or possibly reflect the fact that

21   average, well informed consumers value the

22   Prince paintings more, and that to them, at

23   least, they see there is something added there

24   that doesn't exist in the original?

25           A      It certainly indicates that they
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 2   value the Prince paintings more.

 3                  It does not necessarily mean

 4   that they see something added in there.  You

 5   would have to ask them.

 6           Q      Right.  But in looking at

 7   transformation, you would agree, wouldn't you,

 8   that if the Prince paintings were identical to

 9   the Graham and McNatt photographs, that a

10   reasonable or an average, well informed

11   consumer would value them the same if they were

12   identical, wouldn't they?

13           A      No.

14           Q      Well, how would it be reasonable

15   for a consumer, if two items are identical, how

16   would it be reasonable for a consumer to value

17   them as different?

18           A      Because if one has Richard

19   Prince's signature on it, it's automatically

20   more valuable in the art market than if it does

21   not.

22           Q      I see, so the signature.

23                  And is that in the same way

24   that, for example, Marcel Duchamps with a

25   urinal, by signing the urinal, it became
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 2   valuable as a work of art?

 3           A      No, because he didn't sign it,

 4   actually, with his own name, as I'm sure you

 5   know.

 6                  He signed it R. Mutt, which was

 7   his kind of pseudonym.  And R. Mutt's name had

 8   no value whatsoever in the art world at the

 9   time.

10           Q      But it was the act of claiming

11   it as art that made it more valuable, is that

12   right?

13           A      Actually there is no evidence it

14   made it more valuable at the time.  It made it

15   controversial at the time.

16           Q      And the controversy made it have

17   some artistic merit?

18           A      It was eventually -- it

19   eventually came to be seen that way in the art

20   world, yes.

21           Q      Do you believe that the Prince

22   paintings have come to be seen that way in the

23   art world, as having some significance?

24           A      Due to the controversy of this

25   case?
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 2           Q      No, just is it your

 3   understanding that Prince's New Portraits have

 4   come to be recognized as having some kind of

 5   value in the art world?

 6           A      I can certainly see that in

 7   terms of the prices that they command and the

 8   comments, for example, of the other deponents

 9   on Defendants' side here, that there are people

10   in the art world who consider them important,

11   yes.

12           Q      And do you believe that it's

13   perhaps more than just the signature that

14   counts for that?

15           A      I would have no way of

16   determining that.

17                  If these works were suddenly to

18   appear on a gallery wall without Prince's name

19   on them, would they have sold for the thousands

20   of dollars you indicate that they have sold

21   for?

22                  I have no way of determining

23   that.  Either do you, I think, sir.

24           Q      But I am asking you as an expert

25   opining on how a reasonable observer would
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 2   view, which you have identified as an average

 3   consumer --

 4           A      Right.

 5           Q      Now I have lost track, that the

 6   average consumer -- anyway, the reasonable

 7   observer, let's go with that, so certainly a

 8   reasonable observer would consider it has some

 9   value?

10           A      I'm sorry, you have to give me

11   the whole question in one piece.

12           Q      I'm sorry, that was perhaps more

13   confusing than it needed to be.

14                  You said there is no way of

15   knowing whether it's the signature or the name

16   that adds the value or something else.

17                  I'm suggesting that because you

18   are opining as an expert on the reasonable

19   observer test, I am asking if you have an

20   opinion, but maybe --

21                  MR. BALLON:  Let me back up on

22           that.

23           Q      Are you opining as an expert on

24   the reasonable observer test as an

25   understanding -- excuse me, based on your
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 2   understanding of the photography market, but

 3   perhaps not the art market, or are you opining

 4   also on the -- on how consumers of paintings

 5   would perceive the work?

 6           A      I am opining on how both would

 7   perceive the work, depending on whether or not

 8   Richard Prince's name was -- the works, whether

 9   or not Richard Prince's name was attached to

10   it.

11           Q      I see.  So you believe that a

12   reasonable observer places greater value on the

13   Prince paintings because of the name and

14   signature, but you can't opine one way or the

15   other whether there are other factors that also

16   might account for the higher value?

17           A      What other factors are we

18   speaking of?

19           Q      Well, I asked you if there were

20   other factors.  I asked you if there were other

21   factors besides name and signature that

22   accounted for the greater value and you said

23   you didn't know.

24                  I think you said neither of us

25   really know.
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 2           A      No, because I can't enter the

 3   minds of the buyers of art, so I don't know

 4   what would the -- what else would determine

 5   their decisions to purchase or not purchase one

 6   of these works by Prince if they did not know

 7   it was by Prince.

 8                  I have no way of guessing that.

 9           Q      I see.

10                  So, you acknowledge that they

11   value the Prince paintings higher, but you

12   don't really know why?

13           A      Aside from the fact that they

14   have Prince's name on it, correct.

15           Q      And purchasers of art are

16   included in that category of reasonable

17   observer, correct?

18           A      Absolutely.

19           Q      Now, you also in paragraph 34

20   talk, say that you were evaluating "whether the

21   Prince works change the composition,

22   presentation, scale, color pallet and media

23   originally used and whether comment

24   automatically constitutes alteration."

25                  What do you mean by

0169

 1                      ALLAN COLEMAN

 2   automatically?

 3           A      I am referring here to various

 4   points in the documents that I was shown in

 5   which reference was made by Brian Wallace and

 6   others to Mr. Prince's additions, textual

 7   additions to the works and the appropriated

 8   texts from all the people that are included in

 9   the works.

10                  That they refer to these

11   regularly as comments, and they refer regularly

12   to Mr. Prince commenting on -- on the social

13   construction we know of social media and so

14   forth.

15                  So I'm referring to various

16   usages of the term comment and commenting in

17   the documents that I was shown.

18           Q      Now, some of those comments, in

19   fact, are authorized by Mr. Prince, are they

20   not?

21           A      As I understand it, yes.

22           Q      But I still don't understand

23   what you mean by automatically.

24                  You said one of the things you

25   value is whether comment automatically
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 2   constitutes alteration.

 3                  What do you mean by that?

 4           A      Well, the usages of the terms

 5   comment and commenting in the various documents

 6   that I reviewed suggest that the comment in

 7   itself, the commenting in itself constitutes an

 8   alteration of the work that justifies the fair

 9   use exception.

10           Q      And do you have an opinion on

11   that?

12           A      Yes, I would say that it would

13   depend entirely on the nature and quality of

14   the comment.

15           Q      Now, based on your 50 years

16   as -- in the photography industry, do you have

17   expertise to opine on the transformative value

18   of text?

19                  MS. PELES:  Objection to form.

20           A      I'm not -- can you put that

21   another way?

22           Q      Sure.

23                  You have talked extensively

24   about your expertise in the area of

25   photography.
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 2                  Do you have -- do you believe

 3   that you have expertise in what type of written

 4   word would -- would satisfy creativity for

 5   purposes of copyright?

 6                  Let me ask you a different

 7   question.

 8           A      I'm not still sure I understand.

 9           Q      Because again, I see you're

10   struggling, and it's not a trick question.  I

11   want to --

12           A      I don't feel that it's such.  I

13   just don't understand it.

14           Q      Right, exactly.  Let me see if I

15   can put it in a better context.

16                  Are you familiar with Richard

17   Prince's Joke paintings?

18           A      I have seen some of them.  I

19   wouldn't say I'm familiar with them, but yes.

20           Q      You do know that Mr. Prince has

21   some paintings where the painting has nothing

22   on the canvas except a joke painted in some

23   color?

24           A      Yes.

25           Q      And you know that these sell for
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 2   some amount of money, correct?

 3           A      Yes.

 4           Q      Do you consider yourself an

 5   expert on what type of written word by

 6   Mr. Prince would be creative enough to be

 7   viewed by a reasonable observer as being

 8   transformative?

 9           A      In relation to those paintings?

10           Q      Yes.

11           A      No, I don't have an opinion on

12   that in relation to those paintings.

13           Q      Okay.

14           A      I mean the Joke paintings.

15           Q      Right.  And then with respect to

16   the paintings at issue in this case, I

17   understand that you have many opinions about

18   the -- whether the photographic elements of the

19   Prince paintings are transformative.

20                  Do you feel you have any

21   expertise to be able to evaluate whether the

22   comments that Richard Prince has added to these

23   paintings is transformative?

24           A      I have 50 years' experience with

25   captioning, with related -- responding

0173

 1                      ALLAN COLEMAN

 2   critically as a historian to the captioning of

 3   photographs.

 4                  And in a broad sense, those

 5   comments and those Instagram comments fall into

 6   the category of caption.

 7           Q      But they are not really

 8   captions, are they?  Because aren't both of

 9   these works called "Untitled"?

10                  MS. PELES:  Objection.

11           A      What does that have to do with

12   there being captions or not?

13           Q      Well, the caption of a painting

14   would be the title, wouldn't it?

15           A      Of course not.

16           Q      Okay.  So what is the caption of

17   a painting?

18           A      A painting doesn't have a

19   caption, usually.

20           Q      So I'm confused.

21                  You testified that you don't

22   have expertise in evaluating the potential

23   transformative nature of text by Richard Prince

24   in the Joke paintings, but --

25           A      Right.
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 2           Q      But you said with respect to the

 3   text that appears in the two paintings at issue

 4   in this lawsuit, you believe you have expertise

 5   because they are captions?

 6           A      Right.

 7           Q      How are they captions if

 8   paintings don't have captions?

 9           A      Photographs often come to us,

10   usually come to us, as a matter of fact, with

11   some kind of caption.

12                  You pick up a newspaper, you

13   pick up a magazine, you even see a photograph

14   on a TV news show, and it usually has

15   underneath it what we call in the trade a

16   caption.

17                  That is, some textual comment

18   that will, in box terms, both anchor and relay

19   the photograph, that pinpoint what the editor

20   involved wants the viewer to concentrate on

21   within the photograph and its many components.

22                  And potentially, if it's a

23   series of images, that connect that photograph

24   to the next photograph and the previous

25   photograph.
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 2                  So those are captions.  And you

 3   will find them commonly under photographs in

 4   newspapers and magazines and books.

 5           Q      What is the basis for your

 6   opinion that Mr. Prince's writings in these two

 7   paintings qualify as captions?

 8           A      They appear under the photograph

 9   in -- I would say that I would consider them as

10   captions, they appear in the paintings, under

11   the photographs, in the position in which

12   captions frequently appear under photographs.

13                  So, these texts, including not

14   only Mr. Prince's, but the usually the

15   preceding text, as I understand it, which was

16   put up there by the person who posted the

17   original Instagram post, function as a kind of

18   caption to those images, simply because they

19   resemble stylistically, in terms of the textual

20   position and relation to the image, they

21   resemble stylistically what we commonly call

22   captions in published images.

23           Q      So, speaking of the comments, do

24   you know whether Mr. Prince selected which

25   comments by third parties to include or
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 2   exclude?

 3           A      As I understand it he chose to

 4   include the ones that were included.  I don't

 5   know which ones he excluded, almost by

 6   definition, because they are not there.

 7           Q      Did you examine the original

 8   posts in connection with your opinion of this

 9   case?

10           A      No, I did not.

11           Q      So, if you don't know which

12   comments he excluded, and you're only looking

13   at the comments he included, at least with

14   respect to the Graham painting, how do you know

15   whether there is a transformational component

16   to that?

17           A      To the comments that he

18   included?

19           Q      Yeah.  How would you know if

20   there is creativity in the selection,

21   arrangement or organization of comments that

22   were selected from a much larger body of

23   comments if you didn't inspect the full body of

24   comments?

25           A      Normally when you deal as a
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 2   critic with a work of art, you deal with the

 3   work of art itself, whatever that is, including

 4   everything that it includes.

 5                  You don't deal with what the

 6   artist has excluded, because it's not part of

 7   the work.

 8           Q      But in this instance you are not

 9   critiquing the painting in the sense of saying

10   this is a good painting or a bad painting, you

11   are doing something different, you are opining

12   on whether Mr. Prince's decision to include or

13   exclude particular comments was transformative.

14           A      No, I have not made any such

15   statement.

16           Q      Okay, all right.

17                  So, then, is your opinion -- so

18   then you have no opinion on whether the

19   comments add a transformational component to

20   the paintings?

21           A      Whether the comments, the

22   original comments that are included?

23           Q      Both paintings include a number

24   of different features, including photographic

25   elements and written text.
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 2           A      Right.

 3           Q      Are you saying you have no

 4   opinion on whether the written text has any

 5   transformational quality?

 6           A      Both the written texts that were

 7   originally part of the post and Mr. Prince's

 8   texts, or separately?

 9           Q      Well, for now I'm just talking

10   about the text that's there.  You said as a

11   critic you could only look at what's there.

12           A      Right.

13           Q      So then I asked you, I said

14   well, how can you form an opinion about whether

15   the process of including and excluding certain

16   comments was itself creative and

17   transformational, and you said you can't,

18   that's not your opinion.

19           A      Right.

20           Q      So then -- so then, so now I'm

21   saying looking simply at the paintings and the

22   text that appears there, are you saying that

23   you have no opinion on whether the text itself

24   adds a transformational quality to the

25   paintings?
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 2           A      I have no opinion as to whether

 3   it adds a transformational quality to the

 4   paintings.

 5                  I do have an opinion about

 6   whether or not it adds a transformational

 7   quality to the photographs that are included in

 8   the paintings.

 9           Q      Okay.

10                  And what's the basis for that

11   opinion?

12           A      The basis for that opinion is

13   considering them, those textual elements as

14   components -- as captions, effectively, or

15   commentary on the photographs themselves, the

16   photographic images themselves.

17           Q      Now, in making that analysis,

18   though, is it relevant to your analysis that

19   there is no evidence that Mr. Prince intended

20   those comments to be captions?

21           A      No; because I'm not concerned

22   with his intent.

23           Q      And explain again why the

24   particular comments in each painting qualify in

25   your view as captions?
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 2           A      Because they --

 3                  MS. PELES:  Objection to form.

 4           A      They occupy, I think this is

 5   asked and answered, but they occupy the

 6   position in which we culturally are normally

 7   habituated to textual caption relating to

 8   visual images, and in particular, photographic

 9   images.

10           Q      But are you saying that as an

11   art critic, or is that your opinion about a

12   reasonable observer?

13           A      I am saying that in both senses.

14           Q      Wouldn't a reasonable observer

15   view those as comments that you would see

16   typically in social media, rather than captions

17   that an art critic would look at?

18           A      Well, captions are a form of

19   comment on the pictures that they caption.

20           Q      But a reasonable observer -- I

21   mean, you would agree, wouldn't you, that most

22   people, looking at the Prince paintings at

23   issue in this case, would consider them to be

24   paintings representing social media posts on

25   Instagram, would they not?
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 2           A      Yes, yes.

 3           Q      And most users of Instagram

 4   would recognize the content, the textual part,

 5   as comments by users, would you not?

 6           A      Yes.

 7           Q      So isn't it fair to say that

 8   most -- that a reasonable observer looking at a

 9   painting that represents a post on Instagram,

10   would view text that appears in the comment

11   section as comments, and not what an art critic

12   would call a caption?

13           A      Yes, I would.

14           Q      So in terms of the images

15   themselves, what -- did you observe any

16   alteration of the images?

17                  MS. PELES:  Objection to form.

18           A      I would have to ask for a

19   definition of alteration.

20           Q      Okay.  In your expert report you

21   say in paragraph 34 that in evaluating whether

22   a reasonable observer would view the Prince

23   works as having transformed Plaintiffs' works,

24   you considered whether the addition of

25   Mr. Prince's comments constitute an alteration
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 2   of the work and -- I'm sorry, that's the wrong

 3   place.

 4                  Yeah, you considered whether

 5   Prince's works changed the composition,

 6   presentation, scale, color, pallet and media

 7   originally used in Plaintiffs' works, correct?

 8                  Do you see that reference,

 9   whether the Prince works changed the

10   composition?

11           A      Where are you?

12           Q      Sure, paragraph 34.  One of the

13   criteria you looked at --

14           A      Right, okay.

15           Q      Yeah, so, with respect to the

16   Prince work, is there a change in media?

17                  MS. PELES:  Objection to form.

18                  MR. BALLON:  Counsel, the

19           statement in the report is whether

20           Prince, the Prince work changed the

21           composition, presentation, scale, color,

22           pallet and media originally used in

23           Plaintiffs' works.

24                  This is what the witness has said

25           his charge was, and so I don't think it's

0183

 1                      ALLAN COLEMAN

 2           objectionable to ask whether there was a

 3           change in the media.

 4           A      Yes, there was a change in the

 5   media.

 6           Q      Okay.

 7                  And what was that change in the

 8   media, to your understanding?

 9           A      To my understanding, Mr. Prince

10   made screen shots of the digital versions of

11   those images on Instagram after he had hacked

12   and altered the text, and then had those screen

13   shots digitally printed on canvas.

14           Q      And did the Prince works change

15   the composition?

16           A      No.

17                  MS. PELES:  Of the original

18           works?

19                  MR. BALLON:  Yes.

20                  MS. PELES:  Just collecting.

21           A      No.

22           Q      And why is that?

23           A      Because they basically replicate

24   the composition of the original works.

25           Q      What about the presentation, is
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 2   the presentation different?

 3           A      Yes.

 4           Q      And is the scale different?

 5           A      As I understand it, yes.

 6           Q      Was the color pallet different?

 7           A      I haven't seen the originals, I

 8   can't comment on that.

 9           Q      If the originals were black and

10   white and if the Prince paintings were Inkjet

11   printed in color, would that be a different

12   color pallet?

13           A      Not necessarily to the naked

14   eye, but yes, it would be a different color

15   pallet in the production method.

16           Q      And it could, in fact, be

17   different to the naked eye, correct?

18           A      It might be.

19           Q      It might be, but you don't know.

20                  You don't know, correct, because

21   you haven't seen the originals?

22           A      Correct.

23           Q      The final point is whether the

24   addition of Mr. Prince's comments constitute an

25   alteration of the images.
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 2                  Would there ever be an instance

 3   where comments could alter an image?

 4           A      I can't imagine how, unless one

 5   were spitting while commenting.

 6           Q      Were what?

 7           A      Unless one were spitting in

 8   proximity to the image and had a physical

 9   effect on the image.

10           Q      I understand.  So unless

11   comments were literally pasted over an image?

12           A      Right.

13           Q      As you have defined this

14   criteria, there would never be a possibility of

15   comments altering an image?

16           A      No.

17           Q      How do you define

18   transformation?

19           A      I would say that there has to be

20   a visible change in the form.and/or content of

21   the work in question.

22           Q      And what do you mean by that?

23           A      With -- going back to the

24   example of Bob Dillon's paintings from

25   photographs, he reproduced -- he didn't
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 2   reproduce, he interpreted the content in his

 3   own brush stroke style and his own -- actually,

 4   in most cases he added color to what were

 5   initially black and white images and the

 6   paintings were of a different scale.

 7                  And they have their own, I don't

 8   know how to describe it, but they have their

 9   own mood, let's say, which is not necessarily

10   the mood of the original photographs.

11                  So he used them as kind of a

12   springboard for his own versions of those

13   scenes.

14           Q      In paragraph 36 you say, at the

15   top of page 10, "Someone, without Mr. Graham's

16   authorization, downloaded that low resolution

17   digital derivation of Mr. Graham's image of

18   this Rastafarian man and uploaded it to

19   Instagram, adding to it a caption."

20                  Now, how do you know that this

21   was downloaded without Mr. Graham's

22   authorization?

23           A      I believe that I read that in

24   Mr. Graham's -- in the report from

25   Mr. Graham's, the synopsis of Mr. Graham's
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 2   position.

 3           Q      You mean the synopsis provided

 4   to you by counsel?

 5           A      Yes.

 6           Q      Why do you say that what was

 7   downloaded was a low resolution digital

 8   derivation?  How do you know that?

 9           A      Well, because the images that

10   are posted on-line generally, although not

11   always, are posted as very low resolution

12   images, 72 DPI.

13                  And that's partly to protect

14   against various kinds of unauthorized reusages

15   of those images.

16                  You can't upload images of a

17   reproduction quality to sites like Instagram.

18                  They actually have a size limit

19   to the files that you can upload.

20                  And so most people who upload to

21   sites like that upload what we generally call

22   low resolution images, which are usually 72

23   DPI, which look good on a computer screen, but

24   lose a lot of detail.

25           Q      How do you know about that size
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 2   limitation on Instagram?

 3           A      Simply because Instagram has

 4   rules for the uploading of photographs.

 5           Q      And are you sure that's true

 6   today?

 7           A      Today, no; on this date, no.

 8           Q      And Instagram is owned by

 9   Facebook, correct?

10           A      Correct.

11           Q      And you are aware you can upload

12   high definition photos to Facebook, correct?

13           A      Yes.

14           Q      Is it possible that you would be

15   able to upload high definition photos to

16   Instagram?

17           A      I suppose.

18           Q      And when a photo is called high

19   definition, do you know what the resolution

20   likely would be?

21           A      Much higher.  A TIF file is, I

22   forget how many DPI; it's in the thousands, I

23   believe.

24           Q      So -- and that would qualify as

25   high resolution, wouldn't it?
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 2           A      Yes.

 3           Q      So as you sit here today, do you

 4   really know whether the image that was

 5   downloaded really was low resolution versus

 6   high resolution?

 7           A      No.

 8           Q      Now, you say that --

 9           A      Although, excuse me, Mr. Graham

10   indicated in one of the documents that I read

11   that he had not uploaded high resolution images

12   to his website.

13                  So I am making the assumption

14   that this image came from his website.

15           Q      But you are aware that

16   Mr. Graham also uploaded the image to Facebook,

17   Instagram and Twitter, correct?

18           A      Right.

19           Q      And you don't know whether he

20   uploaded low resolution or high definition

21   photos, do you?

22           A      No.

23           Q      So it is possible that what was

24   downloaded in fact was a high definition?

25           A      I suppose; yes.
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 2           Q      And then you note that it was

 3   uploaded to Instagram, adding to it a caption.

 4                  What caption do you mean?

 5           A      I am referring there to the

 6   comments that I consider a caption.

 7           Q      Is it the comments or the user

 8   name rastajay92 you are talking about?

 9           A      It's the comments that I am

10   talking about.

11           Q      Okay.  So, you are saying that

12   someone uploaded Mr. -- an image of the

13   Rastafarian man to Instagram, adding to it a

14   caption, and by a caption, you mean, plural,

15   comments?

16           A      Well, initially I would assume

17   the uploader simply added a comment, after

18   which other people added comments.

19           Q      Now, why do you assume that?

20   Because of course when you upload a photo to

21   Instagram you don't have to add any comment,

22   you can just upload it?

23           A      True.

24           Q      I mean, most photos that I look

25   at, I see on Instagram, don't have any comment.
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 2                  MS. PELES:  Objection to form.

 3           Q      What caption are you referring

 4   to here?

 5           A      I am referring to the comment

 6   that's included in the -- in the Prince work,

 7   the comment not by Prince.

 8           Q      So when you say someone

 9   downloaded that low resolution digital

10   derivation of Mr. Graham's image of this

11   Rastafarian man and uploaded it to Instagram,

12   adding to it a caption, what you really mean is

13   more than one person.

14                  Someone -- someone downloaded --

15   someone uploaded, various people captioned,

16   because what you say is a caption, you are

17   talking about comments, there are multiple

18   comments, correct?

19           A      Correct, I am talking about the

20   initial comment that was --

21           Q      The initial comment, what was

22   the initial comment?

23           A      I assume -- I assume that that

24   was the one or one of the ones that, from which

25   Mr. Prince made his selection.

0192

 1                      ALLAN COLEMAN

 2           Q      But you have no way of knowing

 3   whether the person who uploaded it even added a

 4   comment, do you?

 5           A      No, I don't.

 6           Q      Now, in paragraph 37, you say,

 7   "Paper published the image under license from

 8   Mr. McNatt."

 9                  Have you seen a license in this

10   case?

11           A      No.

12           Q      Do you know whether there in

13   fact was a license?

14           A      I have been so informed, but no.

15           Q      Would it be material to your

16   decision if in fact it was published without

17   any license from Mr. McNatt?

18           A      You mean published in an

19   unauthorized fashion?

20           Q      No, I don't mean without

21   authorization.

22                  In this case Paper magazine paid

23   Mr. McNatt to take the photograph, correct?

24           A      Right, as I understand it.

25           Q      So what if Paper magazine owned
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 2   the photograph, would that change your opinion

 3   here?

 4           A      You mean if he had signed a work

 5   made for hire?

 6           Q      Not necessarily.

 7           A      How else would they own it?

 8           Q      Well, under copyright law,

 9   something can be a work for hire either if

10   there is a written agreement or if by operation

11   of law it is a work made for hire.

12                  So you don't need a written

13   agreement for something to be owned by the

14   company that pays for the photograph.

15                  So, you say, "In each case,

16   Paper published the image under license from

17   Mr. McNatt."

18                  Now, would it be material to

19   your -- so again, let's assume a hypothetical.

20           A      Um-hum.

21           Q      If, in fact, Paper magazine

22   published the image and owned the copyright to

23   the Kim Gordon picture, would that change your

24   analysis in this case about whether the use in

25   this case was fair?
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 2           A      It wouldn't change my analysis.

 3   It would change my understanding of who was --

 4   who held the rights to these photographs and

 5   whose image and whose rights had been

 6   potentially breached by this usage.

 7           Q      I see.

 8                  So if Mr. McNatt didn't own the

 9   photograph, he wouldn't be entitled to claim

10   copyright infringement, in your understanding?

11           A      That's my understanding.

12           Q      Then you say that Mr. McNatt

13   subsequently licensed the digital version.

14                  What's the basis for your

15   assertion that he had licensed the digital

16   version?

17           A      Again, I have been informed of

18   this.

19           Q      So, you have never seen a

20   license?

21           A      I have never seen a license.

22           Q      You don't, in fact, know whether

23   there was a license?

24           A      No.

25           Q      And if Mr. McNatt in fact --

0195

 1                      ALLAN COLEMAN

 2   let's assume another hypothetical.

 3                  Let's assume Mr. McNatt owns the

 4   photo, and let's assume he allowed other people

 5   to publish it in social media.

 6                  Would that change your analysis

 7   about whether subsequent uses were permissible

 8   or fair?

 9           A      No.

10           Q      Why?

11           A      Because he would have granted

12   those permissions in those cases, and would

13   have not granted that permission in the case of

14   Mr. Prince.

15           Q      But you are not a lawyer,

16   correct?

17           A      I am not a lawyer.

18           Q      And you don't know the actual

19   contours of licensing law, do you?

20           A      Not as a lawyer would, no, sir.

21           Q      In paragraph 38 you say,

22   "Mr. Prince, via a hack, added his own

23   self-described gobbledygook."

24                  What do you mean by a hack?

25           A      It's my understanding from the
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 2   various documents that I looked at that

 3   Mr. Prince figured out a method to digitally

 4   intervene with the commentary posted on

 5   Instagram and remove assorted comments

 6   according to his purposes and add his own

 7   comments to it.

 8           Q      So that hack, in other words,

 9   was what we talked earlier about, the process

10   of adding comments and selecting or excluding

11   other comments, correct?

12           A      Right.

13           Q      You refer here to him

14   downloading the result to his own computer.  Do

15   you see that?

16           A      Yes, I do.

17           Q      Do you have any basis to know

18   that it in fact was downloaded to a computer,

19   as opposed to some other device?

20           A      Excuse me?

21           Q      You said that this was then

22   downloaded to Mr. Prince's computer.  How do

23   you know that?

24           A      He had to make a screen grab of

25   the altered post.  I assume he downloaded it to
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 2   his own computer.  He might have downloaded it

 3   to a different computer.

 4           Q      Or he could have done something

 5   else with that besides downloading it to any

 6   computer, correct?

 7           A      No, because a screen grab

 8   automatically downloads to the screen -- to the

 9   computer to which the screen that is grabbed is

10   connected.

11           Q      No, I mean, I could take a -- I

12   could pull out my iPhone right now as we sit

13   here, put something there, press a button, and

14   I would have a screen shot.

15                  I could then save it on my

16   phone.  I wouldn't have to do anything with a

17   computer, would I?

18           A      I'm using computer in the broad

19   sense.  Your cell phone is, in fact, sir, a

20   computer.

21           Q      I see.  So when you say

22   computer, you mean computer or mobile device or

23   some other device?

24           A      Right.

25           Q      In paragraph 40 you say,
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 2   "Plaintiffs' works are the dominant images in

 3   the Prince work."

 4                  How did you make that judgment?

 5           A      In terms of the visual power of

 6   those images, their placement and their scale.

 7           Q      Based on your experience as an

 8   expert?

 9           A      Yes.

10           Q      In terms of an average consumer,

11   do you concede that an average consumer,

12   particularly an Instagram user, might look at

13   that same image and might instead focus on the

14   comments more than the image?

15           A      Well, that they might focus on

16   the comments, that would not make the comments

17   the dominant visual component.

18           Q      Well, taking them as an

19   observer, perhaps for those people that would

20   be the dominant factor, maybe their eyes are

21   more attracted to the comments than the image;

22   possibility?

23           A      Possibility.  But those

24   comments -- but the question of whether those

25   comments constitute an image, even though they
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 2   are included in a painting, in the eye of the

 3   average person, or whether they constitute

 4   text, I think is an open question.

 5                  I would suggest that they

 6   constitute text in the eye of the average

 7   reasonable observer, and that the image

 8   constitutes, the image by McNatt or Graham,

 9   constitutes the actual image in each piece.

10           Q      Okay, fair.

11                  So your opinion would be that

12   they are the dominant image, but not

13   necessarily the dominant feature of the

14   paintings, depending on who the observer is?

15           A      Right.

16           Q      And you are 74 years old.  In

17   terms of Instagram users, do you have an

18   opinion about whether Instagram users tend to

19   be younger people or older people?

20           A      I would imagine they are mostly

21   younger people.

22           Q      Mostly younger people.

23                  So, at least with respect to

24   users of social media, you do concede that when

25   they view the paintings, the dominant feature
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 2   for them might be the text?

 3                  MS. PELES:  Objection to form.

 4           A      It's possible.

 5           Q      But your opinion is really

 6   limited to what is the dominant image, not what

 7   is the dominant feature of the paintings,

 8   correct?

 9           A      Correct.

10           Q      In paragraph 40 you talk about

11   the Twitter compendium.

12                  MR. BALLON:  Do we have that?

13           Q      We will provide it as an

14   exhibit, see if we are talking about the same

15   thing.

16           A      Um-hum.

17                  MR. BALLON:  All right, so we

18           will mark this as 215.

19                  (The above described document was

20           marked Exhibit 215 for identification, as

21           of this date.)

22           Q      And this, I believe, is what you

23   mean, at least with respect to the image for

24   the Twitter compendium, is that correct?

25           A      Yes.
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 2           Q      All right.

 3           A      And that term is not mine, that

 4   term came in the documents that I -- Twitter

 5   compendium came.

 6           Q      So, it's terminology from your

 7   lawyers?

 8           A      Yes.

 9           Q      But at least in your report you

10   call it the Twitter compendium?

11           A      Right.

12           Q      Now, in here, you have an image

13   on the left.  What is that image of?

14           A      It appears to be a man holding

15   the back of a skirt of a woman; that's my

16   guess.

17           Q      Is it a cartoon or a photograph?

18           A      I am reasonably sure it's a

19   photograph.

20           Q      Photograph, okay.  Is it out of

21   focus?

22           A      It is.

23           Q      Is it blurred?

24           A      Yes, it is.

25           Q      Do you think that's intentional?
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 2           A      On the part of the photographer?

 3           Q      Well, on the part of whoever

 4   created this compendium.

 5           A      I have no way of knowing.

 6           Q      And then the photograph on the

 7   right, what is that?

 8           A      That appears to be Rastafarian

 9   smoking a pipe.

10           Q      Now, are you sure that it's --

11   are you sure what it is?

12           A      No.

13           Q      So it could be some other work?

14           A      Wait a minute, am I sure?

15           Q      Are you sure this is a

16   Rastafarian smoking a pipe?

17           A      No.

18           Q      You have opined here that, first

19   of all, you've said, "In his derivations,

20   Mr. Prince has appropriated the entirety of

21   both Plaintiffs' works in the Twitter

22   compendium."

23                  Now --

24           A      No, that's not what I said.

25           Q      Okay.  So what did you say?
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 2   Maybe I am misreading it.

 3           A      That actually should read as

 4   follows:  "In his derivations of the Instagram

 5   posts, Mr. Prince has appropriated the entirety

 6   of both Plaintiffs' works; in the Twitter

 7   compendium he has appropriated the cropped

 8   central section of the Graham photograph," et

 9   cetera.

10           Q      I see.  So that's a typo there,

11   there is a comma, but you believe it should be

12   a semicolon?

13           A      Yes.

14           Q      So then your opinion with

15   respect to the Twitter compendium is that

16   Prince has appropriated the cropped central

17   section of the Graham photo?

18           A      Right.

19           Q      First of all, what is the basis

20   for your belief that this compendium was

21   created by Mr. Prince?

22           A      It was submitted as one of

23   the -- submitted as one of the, I believe, as

24   one of the documents in the case.

25           Q      You mean by your lawyers?
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 2           A      Yes.

 3           Q      I am going to show you a version

 4   from your lawyers' Complaint, this is document

 5   30-7, page 2 of 2, Exhibit G from the Cravath

 6   Complaint in this lawsuit.

 7                  And this is that image included

 8   in the Twitter post from Mr. Prince.  I would

 9   like to ask you to look at that.

10                  Have you seen that before?

11                  MS. PELES:  This is the Complaint

12           in the Graham case?

13                  MR. BALLON:  Yes.

14           A      Yes, I believe it is.

15           Q      There is some text there.  Would

16   you call that a caption?

17           A      I would think of it as a

18   caption, although I am aware from a Twitter

19   standpoint it's called a comment.

20           Q      Now, in there Mr. Prince says,

21   "I did not take, make, create this montage."

22                  Do you see that?

23           A      I do see that.

24           Q      So, based on the caption, is it

25   still your opinion that this image was created
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 2   by Mr. Prince?

 3           A      I actually don't have an opinion

 4   on that.  I assume that it was, because he

 5   posted it, and I believe made a painting of it;

 6   although I could be wrong about it.

 7           Q      I mean, you are aware that many

 8   of the posts that appear on Twitter are simply

 9   repostings of things that other people have

10   posted, correct?

11           A      Yes.

12           Q      So why is it you assume that

13   this image, where Mr. Prince expressly says, "I

14   did not take, make, create this montage," is an

15   image that he made?

16           A      I could be wrong.

17           Q      All right.

18                  Now, with respect to this image,

19   how do you know that the image on the right

20   side is taken from the Graham photograph as

21   opposed to from one of millions of other

22   photographs of Rastafarians?

23           A      I have seen the Graham

24   photograph, and even out of focus, it's

25   unmistakably from that photograph.
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 2           Q      So you recognize that?

 3           A      Yes.

 4           Q      Now, in this particular you can

 5   see a montage or collage, a couple of images

 6   out of focus.

 7                  Is it your view that this would

 8   be transformative?

 9           A      Not necessarily, no.

10           Q      Why?

11           A      Because the simple fact of

12   combining two images does not transform

13   automatically either image.

14           Q      It doesn't automatically, but it

15   could, combining two images, especially when

16   they are out of focus, that could be a fair use

17   under copyright law, could it not?

18           A      It could be considered

19   transformative.  I don't know whether it would

20   be transformative enough to constitute fair

21   use.

22                  I'm not a lawyer, I can't opine

23   on that.

24           Q      So you don't have an opinion

25   about whether this is transformative or not?
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 2           A      No.

 3                  MS. PELES:  Objection to form.

 4                  MR. BALLON:  What was the

 5           objection, counsel?

 6                  MS. PELES:  That's not what he

 7           said.  You are mischaracterizing what he

 8           testified to.

 9                  MR. BALLON:  I didn't make any

10           characterization.  In asking questions

11           of a witness, of an adverse witness, I

12           am allowed to ask questions in that

13           form.

14                  That's fine, you can preserve that

15           objection for a later time.

16           Q      All right, now, did you read the

17   report of Ms. Sussman?

18           A      Refresh my memory of who she is.

19           Q      She's another expert retained by

20   Cravath in this case in support of the

21   Defendants -- I mean the Plaintiffs.

22           A      I don't believe that I did.

23                  MS. PELES:  I can represent that

24           he did not read any of the reports by

25           any of our other experts.
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 2           Q      Are you familiar with Barbara

 3   Sussman?

 4           A      Not offhand.

 5           Q      All right.  So then in 41, you

 6   say, "Mr. Wallace and others claim that

 7   Mr. Prince sufficiently transformed the

 8   photographs in question via changes in scale,

 9   medium, et cetera.

10                  "I consider this argument

11   specious."

12                  Why?

13           A      Because while I cannot determine

14   the exact extent, if any, to which Plaintiffs'

15   works have been cropped around their edges, in

16   the process of posting them to Instagram, it is

17   clear to me that this cropping is minimal.

18                  Further, it is apparent that any

19   such cropping occurred during original posting

20   of these images by whichever Instagram

21   subscribers put them on-line.

22                  Mr. Prince has screen grabbed,

23   deliberately captured the entirety of those

24   posts, including the substantial borders that

25   the Instagram posting process automatically
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 2   places around posted images.

 3                  I detect no other alteration of

 4   Plaintiffs' works themselves as they appeared

 5   in those Instagram posts.

 6           Q      So the basis for that opinion is

 7   what's written here in 41?

 8                  Because the question was why you

 9   considered this specious, and you're reading to

10   me --

11           A      I'm reading to you my

12   explanation of why I consider it specious.

13           Q      So, just to save time, you

14   consider it specious for the reasons written in

15   paragraph 41?

16           A      Yes, that's correct.

17           Q      Okay, all right.

18                  Now, in 41 you say, "It is

19   apparent that any such cropping occurred during

20   the original posting of these images by which

21   Instagram subscribers put them on-line."

22                  What's the basis for your

23   knowledge about the cropping process when

24   images are uploaded to Instagram?

25           A      I have watched people post
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 2   photographs to Instagram.

 3           Q      Have you ever had that yourself,

 4   where you posted a photo and it was cropped?

 5           A      Basically Instagram drops the

 6   pictures into a -- and the picture you upload

 7   into a template.

 8                  And, depending on the

 9   proportions of your photograph, Instagram

10   conforms the proportions to its template.

11           Q      Do you consider this somehow

12   relevant to whether the use of these images is

13   a fair use?

14           A      It's relevant in the sense that

15   radical cropping, for example, to create what,

16   as I said earlier, we call it detail in

17   historical and art publication language, that

18   act of radical cropping suggests a decision to

19   use only a portion of the image and only a

20   relevant portion of the image.

21                  Whereas moderate cropping of an

22   image around the edge does not suggest that one

23   is trying in any significant way to transform

24   the work.

25           Q      So in your view there is a
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 2   difference between cropping and radical

 3   cropping?

 4           A      I would say so, yes, or to put

 5   it more -- the selection of a detail.

 6           Q      But is there any relevance to

 7   your opinion on fair use of the fact that --

 8   that the cropping occurred during the original

 9   posting, as opposed to some other way, for

10   example, taking a scissors and just cutting off

11   the top?

12           A      Well, if Mr. Prince had chosen

13   to exhibit or include in his work a detail of

14   the work of Mr. Graham or Mr. McNatt, that

15   would to me signify that he was abiding by what

16   I understand to know the restrictions of the

17   fair use exception.

18           Q      So, what you consider to be

19   material is that -- that the cropping was not

20   radical enough?

21           A      Yes, and did not affect the

22   actual content of the images.

23           Q      Okay, I understand your opinion.

24                  But there is no particular

25   significance to the fact that the cropping
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 2   occurred during the original posting of these

 3   images by whichever Instagram subscriber put

 4   them on-line, is there?

 5           A      Only to indicate that it wasn't

 6   done by Mr. Prince himself.

 7           Q      Again, I want to understand the

 8   significance of that, because you know for

 9   centuries artists have had assistants, other

10   people have helped them with their art,

11   correct?

12           A      Right.

13           Q      Michelangelo created the Sistine

14   Chapel, and a number of other people who helped

15   him at his direction, he indicated what to

16   paint.

17           A      Right.

18           Q      You are familiar with that, are

19   you not?

20           A      Yes, I am.

21           Q      So, would there be a difference

22   between, let's say, Mr. Prince asking one of

23   the people who work in his art studio to take a

24   scissors and crop a photo or whether the

25   cropping occurs automatically by computer?
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 2           A      There would be a difference

 3   between those -- there wouldn't be a difference

 4   between Mr. Prince doing it himself and

 5   Mr. Prince instructing his assistant to do it.

 6           Q      And what is the difference, in

 7   your view?

 8           A      The difference is that one is a

 9   mechanical and automatic procedure for resizing

10   a photograph to fit a given template, and the

11   other is a conscious creative or communicative

12   decision.

13           Q      Well, whether the cropping is

14   done by a computer or done by a pair of

15   scissors, isn't it ultimately the artist who

16   chooses what image to include?

17           A      Yes, but I don't understand the

18   relevance of that point.

19           Q      Mr. Prince could have chosen to

20   use an uncropped version of these photos,

21   correct?

22           A      No, because Instagram has

23   templates that automatically conform uploaded

24   images to their dimensions.

25           Q      Okay, but these images existed
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 2   elsewhere.  Mr. Graham uploaded the images to

 3   his own website and to Facebook and Twitter,

 4   correct?

 5           A      Correct.

 6           Q      And the McNatt images existed in

 7   places other than Instagram, correct?

 8           A      Correct.

 9           Q      So, based on your assumptions,

10   Mr. Prince, or for that matter any artist,

11   could have chosen to use an uncropped version

12   or could have chosen to use the cropped

13   version, correct?

14           A      If he had access to the

15   uncropped version, absolutely, yes.

16           Q      So, assuming that those images

17   were available on the internet at that time,

18   which I have a good faith belief I can prove at

19   trial, he could have used the uncropped version

20   or the cropped version, correct?

21           A      He could have uploaded an

22   uncropped version or a cropped version to

23   Instagram, but Instagram would once again have

24   conformed whatever version he uploaded to its

25   templates.
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 2           Q      Right.  But he could have used

 3   an uncropped version -- he could have digitally

 4   altered, he could have used the Instagram frame

 5   and superimposed an uncropped version of this

 6   photo, couldn't he?

 7           A      Presumably.

 8           Q      Pretty easy thing to do, isn't

 9   it?

10           A      I would think so.

11           Q      So there was some selection that

12   went into this process?

13           A      I don't know that.

14           Q      But you don't know that there

15   wasn't any?

16           A      No.

17           Q      Now, in paragraph 42 --

18                  MS. PELES:  If you are moving on

19           to a new section, can we just take a

20           quick break?

21                  MR. BALLON:  Okay.  I can

22           continue asking questions from the

23           prior -- no, I'm just kidding.

24                  Let's take a break.  About ten

25           minutes?
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 2                  MS. PELES:  Yes, that would be

 3           great.

 4                  THE VIDEOGRAPHER:  Here now marks

 5           the end of video file number 3.  The

 6           time is 3:34 p.m.  We are now off the

 7           record.

 8                  (At this point in the proceedings

 9           there was a recess, after which the

10           deposition continued as follows:)

11                  MS. PELES:  Here now marks the

12           beginning of video file number 4.  The

13           time is 4:09 p.m.  We are back on the

14           record.

15           Q      Mr. Coleman, do you know Nate

16   Harrison?

17           A      No.

18           Q      Do you know who Nate Harrison

19   is?

20           A      Not to the best of my

21   recollection.

22           Q      Do you know June Besek?  June

23   Besek?

24           A      Not to -- again, I don't think

25   so.
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 2           Q      Michelle Bogre?

 3           A      I know the name, but I don't

 4   know -- I don't place it.

 5           Q      Amy Whitaker?

 6           A      Not to the best of my knowledge.

 7           Q      I would like to show you what

 8   has been marked as Exhibit 216 and ask you if

 9   you recognize this as a blog post that you

10   created about a series.

11                  MS. PELES:  I think we already

12           have a 216, the compendium.

13                  MR. BALLON:  We can call it 217

14           or 216 B, 216 C.  Let me take that back,

15           we will make it 217.

16                  And 217 looks exactly like the one

17           I just gave you.  Here is 217.

18                  (The above described document was

19           marked Exhibit 217 for identification, as

20           of this date.)

21           Q      Could you tell me, please, if

22   you recognize this as a blog post that you had

23   posted in or around March of 2015?

24           A      Yes.

25           Q      And this concerns an exhibit by
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 2   John Malkovich where certain photographs were

 3   restaged, does it not?

 4           A      The photographer is not John

 5   Malkovich, but John Malkovich is the subject of

 6   the photographs.

 7           Q      Right, okay.  So the

 8   photographer is who?

 9           A      The photographer is Mr. Miller.

10           Q      Sandro Miller?

11           A      Sandro Miller, yes.

12           Q      So, for example, as you can see

13   on the first page of this exhibit, there is a

14   picture on the bottom left, Dorothea Lange,

15   Migrant Mother?

16           A      Right.

17           Q      And then the restaging of that

18   you can see on the right in the middle part,

19   correct?

20           A      Correct.

21           Q      In this post you opined that

22   this use was not fair use, is that correct?

23           A      No.

24           Q      What did you opine?

25           A      I opined that this use was in
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 2   fact -- was in fact fair use, because the

 3   Dorothea Lange photograph is in the public

 4   domain.

 5           Q      I see, okay.  So I --

 6           A      So it was a very precise

 7   distinction that I made.

 8           Q      But if the Dorothea Lange photo

 9   was not in the public domain, you would view

10   this use as not being fair use?

11           A      I would view this as potentially

12   not being fair use.

13           Q      Potentially not being fair use.

14                  There is a comment I want to

15   draw your attention to on page 2 at the bottom.

16                  Someone named Colleen Thornton

17   posted a comment suggesting that maybe this

18   could be parody.

19                  And you responded at 1:12 p.m.

20   on March 9, "Because Miller claims repeatedly

21   to have homage and respect as his motivation

22   for this series, I don't see how he could claim

23   parody as his intent, even if you or others or

24   the court read the pieces as parodic."

25                  Do you see that?
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 2           A      Yes.

 3           Q      Do you agree that intent can be

 4   used to negate an inference of fair use?

 5           A      No.

 6           Q      What was your observation there

 7   when you said that you don't -- that you didn't

 8   think that the work could be viewed as parody?

 9           A      Because the work does not really

10   exhibit any parodic aspects, it simply tries as

11   best as possible to replicate every detail of

12   the original work.

13           Q      But in support of that also you

14   note that the photographer didn't cite parody

15   as the intention, correct?

16           A      Right.

17           Q      And so you feel that bolsters

18   the view that it couldn't be characterized as a

19   fair use parody?

20           A      Correct.

21           Q      Now, earlier today you said, in

22   connection with Prince, that you felt that his

23   stated intention was not relevant to whether

24   the uses in this case were transformative or a

25   fair use, correct?
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 2           A      Right.

 3           Q      So how is it that intent can be

 4   used to negate an inference of fair use --

 5   well, or is it your view that intent can be

 6   used to negate an inference of fair use, but

 7   not to support an inference of fair use?

 8           A      It is my understanding that the

 9   courts will consider intent in that regard.

10           Q      So, it's your understanding that

11   courts will consider intent to negate a finding

12   of fair use?

13           A      Or affirm.

14           Q      Or affirm, I see.

15                  But in your opinion, you said

16   you hadn't considered Prince's intent --

17           A      Right.

18           Q      -- in determining that this was

19   not a fair use here?

20           A      Right, I don't use intent as a

21   qualifier in my critical work.

22           Q      I see, I see.

23           A      I deal with the finished work

24   itself as de facto a statement of intent.

25           Q      I see.  So courts will look at
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 2   intent, but you don't feel intent is relevant,

 3   at least for your opinion here?

 4           A      Right.

 5           Q      All right.  So I would like to

 6   ask you to go back to your report, and let's

 7   focus this time on paragraph 42.

 8           A      That's where we were.

 9           Q      Well, I moved to 42, and your

10   lawyer quite reasonably suggested that if we --

11           A      You moved to 43, and my lawyer

12   suggested we stop at 42.

13           Q      We will go back to 42.

14           A      I'm fine with it.  I'm trying to

15   keep things straight for the record.

16           Q      Yes, yes, I agree.

17                  All right, so in paragraph 42

18   you talk about, you say Mr. Prince -- you said

19   that the comment comprises nothing more than

20   what Mr. Prince acknowledges is gobbledygook.

21                  Do you see that?

22           A      Yes, I see that.

23           Q      Now, what do you understand

24   gobbledygook to mean?

25           A      I understand it to mean
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 2   nonsense, basically, babble.

 3           Q      Do you know whether that's the

 4   intent that Mr. Prince has for the term

 5   gobbledygook?

 6           A      No.

 7           Q      So at his deposition, Mr. Prince

 8   explained what he means by the term

 9   gobbledygook.

10                  I am guessing you didn't -- you

11   weren't provided with that information?

12           A      No, I didn't receive the

13   deposition.

14           Q      Now, if I were to tell you to

15   assume that in this context Mr. Prince uses the

16   term gobbledygook to mean something other than

17   gibberish, if it has some specific defined

18   meaning, would that impact your opinion here in

19   paragraph 42?

20           A      No, because the prose itself

21   qualifies in my opinion as gobbledygook,

22   whether Mr. Prince considers it such or not.

23           Q      Well, I understand that to you,

24   based on your experience, it doesn't mean

25   anything to you, perhaps.
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 2                  But if it was intended to have

 3   meaning to people who understood it, would that

 4   change your view?

 5           A      People who understood it other

 6   than Mr. Prince himself?

 7           Q      Yes.

 8           A      It would still appear to me as

 9   gobbledygook.

10           Q      Well, okay.  So what if

11   Mr. Prince -- do you speak Arabic?

12           A      No.

13           Q      So what if Mr. Prince wrote out

14   several sentences in Arabic and they appeared

15   to you to be meaningless because you don't read

16   Arabic.

17                  Does that necessarily mean that

18   because you don't read Arabic that what he

19   wrote was incomprehensible prose inherently as

20   such and not commenting on the work?

21           A      No, I don't assume that Arabic

22   is meaningless, so I'm challenging the question

23   or questioning the question.

24                  You're asking me to say that I

25   would take Arabic to be meaningless.  I don't

0225

 1                      ALLAN COLEMAN

 2   take Arabic to be meaningless.  It is simply a

 3   language I don't speak or read.

 4           Q      Certainly.  So if he were

 5   writing in a certain style that might be

 6   understandable to, for example, to social media

 7   users, but it nonetheless didn't mean anything

 8   to you, would you still call it

 9   incomprehensible prose because it doesn't have

10   meaning to you, even if it does have meaning to

11   other people?

12           A      Certainly in that sense, in that

13   condition, that situation, I would qualify it

14   as meaningless to me.

15           Q      All right, but simply because it

16   it's meaningless to you doesn't mean that it

17   would necessarily be meaningless to a

18   reasonable observer if the reasonable observer

19   understood what the prose meant?

20           A      True.

21           Q      Okay, that's fair enough.

22                  Are you a fan of rock music?

23           A      Some of it.

24           Q      Some of it?

25           A      Yes.
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 2           Q      Have you heard of the group

 3   Sonic Youth?

 4           A      I have heard of it, yes.

 5           Q      Are you familiar with any of

 6   their songs?

 7           A      Not particularly, no.

 8           Q      So, for example, the text in the

 9   McNatt painting, if I told you that the text in

10   the McNatt painting included some lyrics from a

11   Sonic Youth song, would that change your

12   opinion it was incomprehensible prose?

13           A      I would simply say it was

14   incomprehensible to me.  I didn't recognize

15   that reference.

16           Q      But a reasonable observer who is

17   familiar with Sonic Youth, to such a person the

18   prose would have meaning, wouldn't it?

19           A      Presumably.

20           Q      And it would relate to the photo

21   of Kim Gordon, who was a member of that band,

22   wouldn't it?

23           A      Yes, in that case it would, yes.

24           Q      And did you know that she was a

25   member of Sonic Youth before today?
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 2           A      No.

 3           Q      In paragraph 43 you talk about

 4   image-text works, and you say, "As a critic, I

 5   find this distinction significant, because the

 6   Instagram posts themselves constitute what I

 7   refer to as image-text works."

 8                  What do you mean by image-text

 9   works?

10           A      Any work of art that combines

11   visual imagery and textual material.

12           Q      And is it fair to say that the

13   Prince paintings at issue in this case then are

14   image-text works, by that definition?

15           A      Yes.

16                  In fact it's not only fair to

17   say, I say it.

18           Q      Even more fair.

19                  All right.  Now, why do you say

20   that Mr. Prince appropriated the comments at

21   the end of paragraph 43?

22           A      I don't say he appropriated the

23   comments, I say he appropriated the entire

24   Instagram post, posts.

25           Q      Well, let's start with the
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 2   Graham -- well, let's start with the Portrait

 3   of Rastajay92, which includes a photographic

 4   element from the Graham photo.

 5                  You earlier testified that it

 6   was your understanding that Mr. Prince

 7   selected -- used certain hacks to pick and

 8   choose to include or exclude certain comments,

 9   correct?

10           A      Correct.

11           Q      So he was able to exclude those

12   comments that he didn't want to include for

13   whatever reason, correct?

14           A      Correct.

15           Q      And then he took a screen shot,

16   which was essentially an edited selection of

17   comments, including his own, correct?

18           A      As I understand.

19           Q      So isn't it true, then, at least

20   with respect to that painting, that Mr. Prince

21   didn't appropriate the whole, and not separate

22   elements, he appropriated separate elements, he

23   picked and chose certain comments and included

24   his own, correct?

25           A      I would say he appropriated the
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 2   entirety of it, which included elements that he

 3   had added, an element at least that he had

 4   added to it.

 5           Q      But you earlier acknowledged

 6   that he had excluded certain comments, correct?

 7           A      As I understand it, yes.

 8           Q      And you earlier also

 9   acknowledged that you never looked at the

10   original Instagram post on the internet, so you

11   don't really know what was excluded, correct?

12           A      Correct.

13           Q      So, but as you sit here today,

14   when you say he appropriated the whole, that

15   really isn't correct, is it, he appropriated

16   some comments, not the entire posting?

17           A      I was not asked to review the

18   entire posting, I was asked to review the

19   posting as it appears in the Instagram pieces

20   by Mr. Prince.

21           Q      But knowing, as you now know,

22   that Mr. Prince selected certain posts and

23   excluded others, the process that you referred

24   to as hacking, you now acknowledge, don't you,

25   that when you say he appropriated the whole,
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 2   that's not true with respect to Portrait of

 3   Rastajay92?

 4           A      Well, you can't really

 5   appropriate your own material.

 6           Q      I'm focusing on the whole, as

 7   opposed to you said he appropriated the whole,

 8   not just separate elements.

 9                  But you yourself acknowledge

10   that using what you called a hack, he excluded

11   certain comments and included -- he picked and

12   chose which comments to include.

13                  So as you sit here today, you

14   have to acknowledge that when you say he

15   appropriated the whole, that wouldn't be

16   accurate, correct?

17           A      He appropriated the entirety of

18   what was on the screen when he made the screen

19   grab, which included something that he had

20   added in the comments section.

21           Q      Right, but before taking that

22   rephotograph of what was on the screen, using

23   this hack, he deleted and eliminated certain

24   comments, correct?

25           A      That's irrelevant to me as a
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 2   critic.  What's not in a work is not relevant

 3   to me.

 4           Q      I understand your view.

 5                  Again, I'm just trying to get

 6   back to where you say he appropriated the whole

 7   and not just separate elements, because you

 8   have now acknowledged that he appropriated some

 9   but not all the comments, correct?

10           A      I'm not sure what you're

11   referring to as the whole.

12                  You seem to be referring to some

13   version of the Instagram posts that existed

14   prior to his making the screen grab.

15           Q      Yes, right, the whole, exactly,

16   the whole Instagram post with all of the

17   comments as they existed on the internet.

18                  That's not what he printed.

19   There was some creative process involving the

20   selection and exclusion of particular comments.

21                  So when you say Mr. Prince

22   appropriated the whole and not just separate

23   elements, what I'm asking is as you sit here

24   today, you now recognize, don't you, that this

25   statement is not correct, because he did not
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 2   include every single comment, he only included

 3   the ones he thought, for whatever reason, he

 4   only included the ones he wanted to include?

 5           A      But every single comment was

 6   not -- is not present in the -- in the works

 7   themselves.

 8           Q      But you say he appropriated the

 9   whole.  If he appropriated the whole, then

10   there would have been some number of comments,

11   40, 50?

12           A      No, after he deleted them there

13   were not, and then what was left after he

14   deleted them was the whole, of which he made a

15   screen grab.

16           Q      I see.  So when you say he

17   appropriated the whole, you don't mean he

18   appropriated the whole Instagram --

19           A      Stream or thread.

20           Q      He didn't appropriate the whole

21   stream, you just mean once he made certain

22   selections of what to include and what to

23   exclude, once he was satisfied with the final

24   product, at that point he took a screen shot of

25   that?
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 2           A      Right; exactly.

 3           Q      Okay, I understand now.

 4                  So, at the end of paragraph 44

 5   you say, "One must address Mr. Prince's use of

 6   the images in assessing the purportedly

 7   transformative aspect of his derivative work."

 8                  And actually -- never mind, I

 9   think we have gone over that.

10                  All right, let's go on to 45.  I

11   think we covered that as well.

12                  In paragraph 49 you refer to

13   Mr. Prince's disrespect for Mr. Graham and

14   Mr. McNatt as fellow artists.

15                  What is the basis for that

16   conclusion?  Is it just the fact that the

17   photos appear in the paintings, as you had

18   testified to earlier, or is there any other

19   basis for believing that he disrespects

20   Mr. Graham and Mr. McNatt?

21           A      Well, I believe that the taking,

22   the appropriating and use of someone else's

23   work without acknowledgment and permission is a

24   fundamental sign of disrespect to any maker of

25   intellectual property.
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 2           Q      Now, is that true even if

 3   Mr. Prince didn't know who Mr. Graham and

 4   Mr. McNatt were?

 5           A      Yes.

 6           Q      And so with respect to the

 7   McNatt photo, which Mr. Prince has testified he

 8   understood was a photo that belonged to Kim

 9   Gordon, assuming for these purposes that

10   Mr. Prince, in fact, assumed that the McNatt

11   photo belonged to Kim Gordon and not

12   Mr. McNatt, do you still believe that

13   Mr. Prince using that photo in some fashion in

14   his painting constitutes disrespect for

15   Mr. McNatt?

16           A      I believe it's incumbent on any

17   maker of intellectual property, whether a

18   scholar or an artist, to discover the sources

19   and acknowledge the sources of the material

20   that one uses and to give credit where credit

21   is due.

22           Q      And what if Mr. Prince thought

23   that the photo was owned by Kim Gordon, to whom

24   he did give credit, would that constitute

25   disrespect?
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 2           A      It would certainly constitute

 3   extreme laziness, because it's very rare that

 4   the subject of a photograph owns the rights to

 5   a photograph, and has the licensing rights.

 6                  It happens, but it's reasonably

 7   rare.  It's usually the photographer who owns

 8   those rights.

 9           Q      Now, the comments in the

10   untitled portrait of Kim Gordon by Richard

11   Prince, are those comments by Instagram users

12   or by Mr. Prince, do you know?

13           A      It's my understanding that one

14   of them is by one of the Instagram users and

15   one of them is by Mr. Prince.

16           Q      For the McNatt -- for the Kim

17   Gordon painting?

18           A      That's my understanding.

19           Q      Now, would it make a difference

20   if all of the comments -- would it make a

21   difference to your analysis if all of the

22   comments were written by Mr. Prince?

23           A      No.

24           Q      And why is that?

25           A      Because my analysis is based on
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 2   the images and not on the comments.

 3           Q      I see, okay.

 4                  Are you familiar with the

 5   photographer Manny Garcia?

 6           A      No.

 7           Q      Are you familiar with the Hope

 8   work of art by Shepard Ferry depicting

 9   President Obama?

10           A      Yes.

11           Q      And do you know who the

12   photographer was whose AP photograph was used

13   as the basis for that Shepard Ferry work?

14           A      I do know, and I have written

15   about it, and I have forgotten his name.

16           Q      Could it be Manny Garcia?

17           A      Yes.

18           Q      And had you heard of Manny

19   Garcia before this lawsuit arose with Shepard

20   Ferry?

21           A      I had seen the by-line on some

22   published photos, because as a critic of

23   photography, I tend to read by-lines, which

24   most people don't, but only as a by-line.

25           Q      So it wasn't a name that meant
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 2   much to you before that?

 3           A      No, it wasn't.

 4           Q      But I bet you know an awful lot

 5   more about his work today, don't you?

 6           A      Not a lot, no.

 7           Q      But certainly more than you used

 8   to?

 9           A      Some.

10           Q      Some.  So in that instance the

11   fact that Shepard Ferry had used this photo

12   actually enhanced the public's awareness of

13   Manny Garcia, did it not?

14           A      I wouldn't really know about the

15   public's awareness.  It raised my awareness of

16   his work to some extent, but very modestly.  It

17   didn't --

18                  Okay, fair enough.

19                  MR. BALLON:  Why don't we take a

20           five minute break at this point.

21                  THE WITNESS:  Okay.

22                  THE VIDEOGRAPHER:  One moment,

23           please.

24                  The time is 4:34 p.m.  We are now

25           off the record.
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 2                  (At this point in the proceedings

 3           there was a recess, after which the

 4           deposition continued as follows:)

 5                  THE VIDEOGRAPHER:  The time is

 6           4:39 p.m.  We are back on the record.

 7           Q      Okay, Mr. Coleman, last night

 8   your lawyers sent a new CV to at least to those

 9   of us representing Mr. Prince and Blum & Poe,

10   not to counsel for Gagosian, which is a

11   curriculum vitae updated January 2018.

12                  I'm going to mark it as Exhibit

13   222 and ask you if you can please -- we are

14   going to mark it again as 222 and ask you if

15   you can confirm that is the new CV that was

16   produced today, correct?

17                  (The above described document was

18           marked Exhibit 222 for identification, as

19           of this date.)

20           A      Produced by counsel here today.

21   The CV has actually existed for some months

22   now.

23           Q      And can you tell me what is

24   different about this from what we previously

25   had received?
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 2           A      As I noticed, all that you were

 3   sent, and I believe this was an oversight, was

 4   the first page of this CV.

 5                  And so having noticed that, I

 6   needed to notify counsel that this was only the

 7   first page, and she asked me to send my current

 8   CV, which is this, full CV, which is this.

 9           Q      Okay.

10                  Well, I appreciate that.  I have

11   not seen anything today that I have questions

12   about, but obviously not receiving it until

13   today, we weren't able to do any due diligence

14   or look up any articles that might have been

15   listed here that weren't on our --

16           A      There actually aren't any

17   articles listed there.  There are books, and

18   books in which I have essays, books by others,

19   or monographs or anthologies in which I have

20   essays.

21                  But there is a list of my

22   publications for I think the last ten years or

23   so as part of the original report that you did

24   receive.

25           Q      I see.  So this new one includes
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 2   portions of books that we weren't aware of?

 3           A      No, it includes listings of

 4   books of mine and books by others in which

 5   essays of mine appear, periodicals with which

 6   I've had long term relationships, other

 7   periodicals in which I have published, various

 8   teaching -- teaching positions I have held,

 9   awards I have received, et cetera, et cetera.

10           Q      I see, okay, perfect.

11                  MR. BALLON:  So again, we weren't

12           able to do any due diligence on that in

13           terms of reviewing these materials.

14                  I don't know that that would be

15           material, but because we didn't have a

16           chance before today, what I'm going to do

17           at this point is suspend the deposition,

18           reserving the right to retake in the event

19           there is some new material listed here

20           that we consider to be relevant and would

21           want to ask you questions about.

22                  But subject to that, I would end

23           the deposition for today.

24                  MS. APPLETON:  I would join in

25           that reservation, suspension of the
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 2           deposition, but I have no questions at

 3           this time.

 4                  THE VIDEOGRAPHER:  Counsel for

 5           the witness?

 6                  MS. PELES:  I have no questions.

 7                  THE VIDEOGRAPHER:  One moment,

 8           everyone.

 9                  Here now marks the end of video

10           file number 4 and concludes this

11           deposition today.

12                  The time is 443 p.m.  We are now

13           off the record.

14

15

16

17

18

19

20

21

22

23

24

25
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 2

 3                  I, the undersigned, a Certified

             Shorthand Reporter of the State of New

 4           York, do hereby certify:

                    That the foregoing proceedings were

 5           taken before me at the time and place

             herein set forth; that any witnesses in

 6           the foregoing proceedings, prior to

             testifying, were duly sworn; that a record

 7           of the proceedings was made by me using

             machine shorthand which was thereafter

 8           transcribed under my direction;

                    That the foregoing transcript is a

 9           true record of the testimony given.

                    Further, that if the foregoing

10           pertains to the original transcript of a

             deposition in a federal case before

11           completion of the proceedings, review of

             the transcript [ ] was [x ] was not

12           requested.



13                  I further certify I am neither

             financially interested in the action nor a

14           relative or employee of any attorney or

             party to this action.

15                  IN WITNESS WHEREOF, I have this

             date subscribed my name.

16

                    Dated: July 13, 2018

17

18

             _____________________________________

19                  Stephen J. Moore

                    RPR, CRR

20

21

22

23

24

25

0243

 1                      ALLAN COLEMAN

 2          DECLARATION UNDER PENALTY OF PERJURY

 3                  Case Name: GRAHAM v. PRINCE

 4                  Date of Deposition: July 12,

 5                  2018

 6

 7                  I, ALLAN D. COLEMAN, hereby

 8           certify under penalty of perjury under the

 9           laws of the State of New York that the

10           foregoing is true and correct.

11                  Executed this ______ day of

12                  __________________, 2018, at

13                   ____________________.

14

15

16           _________________________________

17

18                  ALLAN D. COLEMAN

19

20

21

22

23

24

25
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 2                  DEPOSITION ERRATA SHEET

 3                  Case Name: GRAHAM v. PRINCE

 4                  Name of Witness: ALLAN D. COLEMAN

 5                  Date of Deposition: July 12,

 6                  2018

 7                  Reason Codes:  1. To clarify the

 8                  record.

 9                  2. To conform to the facts.

10                  3. To correct transcription errors.

11   Page _____ Line ______ Reason ______

     From _______________________ to _________________

12   Page _____ Line ______ Reason ______

     From _______________________ to _________________

13   Page _____ Line ______ Reason ______

     From _______________________ to _________________

14   Page _____ Line ______ Reason ______

     From _______________________ to _________________

15   Page _____ Line ______ Reason ______

     From _______________________ to _________________

16   Page _____ Line ______ Reason ______

     From _______________________ to _________________

17   Page _____ Line ______ Reason

     From _______________________ to _________________

18   Page _____ Line ______ Reason ______

     From _______________________ to _________________

19   Page _____ Line ______ Reason ______

     From _______________________ to _________________

20   Page _____ Line ______ Reason ______

     From _______________________ to _________________

21   Page _____ Line ______ Reason ______

     From _______________________ to _________________

22   Page _____ Line ______ Reason ______

     From _______________________ to _________________

23   Page _____ Line ______ Reason ______

     From _______________________ to _________________

24   Page _____ Line ______ Reason ______

     From _______________________ to _________________

25   Page _____ Line ______ Reason ______

     From _______________________ to _________________
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 2                DEPOSITION ERRATA SHEET

 3   Page _____ Line ______ Reason ______

     From _______________________ to _________________

 4   Page _____ Line ______ Reason ______

     From _______________________ to _________________

 5   Page _____ Line ______ Reason ______

     From _______________________ to _________________

 6   Page _____ Line ______ Reason ______

     From _______________________ to _________________

 7   Page _____ Line ______ Reason ______

     From _______________________ to _________________

 8   Page _____ Line ______ Reason ______

     From _______________________ to _________________

 9   Page _____ Line ______ Reason ______

     From _______________________ to _________________

10   Page _____ Line ______ Reason ______

     From _______________________ to _________________

11   Page _____ Line ______ Reason ______

     From _______________________ to _________________

12   Page _____ Line ______ Reason ______

     From _______________________ to _________________

13   Page _____ Line ______ Reason ______

     From _______________________ to _________________

14   Page _____ Line ______ Reason ______

     From _______________________ to _________________

15   Page _____ Line ______ Reason ______

     From _______________________ to _________________

16   Page _____ Line ______ Reason ______

     From _______________________ to _________________

17                  _________ Subject to the above

18           changes, I certify that the transcript is

19           true and correct

20                  __________ No changes have been

21           made. I certify that the transcript  is

22           true and correct.

23

24           _____________________________________

25                  ALLAN D. COLEMAN
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10:22:57  2                  THE VIDEOGRAPHER:  Good morning,



10:22:57  3           everyone.



10:22:58  4                  This is the video operator



10:22:59  5           speaking, Robert Gibbs, of Epiq Court



10:23:02  6           Reporting, 240 West 35th Street, New York,



10:23:05  7           New York 10001.



10:23:08  8                  Today is July 12, 2018, and the



10:23:10  9           time is 10:23 a.m.



10:23:14 10                  We are at the offices of Greenberg



10:23:16 11           Traurig, 200 Park Avenue, New York, New



10:23:19 12           York, New York to take the videotaped



10:23:24 13           deposition of Mr. Allan D. Coleman in the



10:23:26 14           matter of multiple cases.



10:23:28 15                  Case 1, Donald Graham versus



10:23:30 16           Richard Prince, et al., case number



10:23:33 17           KV-10160-SAS.



10:23:39 18                  Case number 2, Eric McNatt versus



10:23:43 19           Richard Prince, et al., case number



10:23:46 20           CV-08896-SHS.



10:23:52 21                  Both cases in the United States



10:23:54 22           District Court for the Southern District



10:23:56 23           of New York.



10:23:57 24                  Will counsel please introduce



10:23:58 25           themselves for the record.
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10:24:00  2                  MR. BALLON:  Ian Ballon,



10:24:02  3           Greenberg Traurig, for Defendants



10:24:03  4           Richard Prince and Blum & Poe.



10:24:06  5                  MS. GOLDSTEIN:  Dale Goldstein



10:24:07  6           from Greenberg Traurig for Defendants



10:24:09  7           Richard Prince and Blum & Poe.



10:24:11  8                  MS. APPLETON:  Tracy Appleton



10:24:12  9           from Dontzin, Nagy & Fleissig on behalf



10:24:14 10           of Gagosian Gallery, Inc. and Laurence



10:24:16 11           Gagosian.



10:24:17 12                  MR. SEXTON:  Brian Sexton,



10:24:18 13           general counsel for Richard Prince.



10:24:20 14                  MS. PELES:  Nicole Peles from



10:24:22 15           Cravath Swaine & Moore, on behalf of



10:24:23 16           Plaintiffs.



10:24:24 17                  THE VIDEOGRAPHER:  Thank you,



10:24:25 18           everyone.



10:24:25 19                  Will the court reporter, Stephen



10:24:27 20           Moore of Epiq Court Reporting, please



10:24:29 21           swear the witness.



10:24:30 22



10:24:30 23   A L L A N      D.     C O L E M A N,     called as



10:24:30 24           a witness, having been first duly sworn by



10:24:30 25           the Notary Public, was examined and
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10:24:30  2           testified as follows:



10:24:39  3



10:24:39  4                  THE VIDEOGRAPHER:  You may



10:24:40  5           proceed, counsel.



10:24:40  6



10:24:40  7   EXAMINATION BY



10:24:40  8   MR. BALLON:



10:24:40  9



10:24:41 10           Q      Good morning, sir.



10:24:41 11           A      Good morning.



10:24:42 12           Q      Could you please state your name



10:24:43 13   for the record.



10:24:43 14           A      Yes, my full name is Allan



10:24:45 15   Douglass Coleman, and I write professionally as



10:24:49 16   A.D. Coleman.



10:24:51 17           Q      Thank you, Mr. Coleman.



10:24:52 18                  And where do you currently live?



10:24:54 19           A      Staten Island, New York.



10:24:56 20           Q      How old are you?



10:24:57 21           A      I am 74.



10:24:58 22           Q      Have you been deposed before?



10:24:59 23           A      Yes, I have.



10:25:00 24           Q      How many times?



10:25:04 25           A      Seven or eight.
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10:25:05  2           Q      Okay.  Have you been deposed as



10:25:08  3   an expert witness before?



10:25:09  4           A      Yes, I have.



10:25:10  5           Q      How many times?



10:25:12  6           A      The same number.



10:25:14  7           Q      Have you been deposed in any



10:25:15  8   cases where you were not a designated as a



10:25:18  9   potential expert?



10:25:19 10           A      No.



10:25:21 11           Q      So, tell me about the seven or



10:25:22 12   eight times when you previously were deposed as



10:25:26 13   an expert.



10:25:27 14           A      They go back quite a ways.  I



10:25:28 15   gave a list to counsel for the Plaintiffs.



10:25:35 16                  One was a case involving an



10:25:39 17   accusation of child pornography, one was a



10:25:44 18   case, a federal case brought by the friends of



10:25:50 19   the earth and the Sierra Club against James



10:25:56 20   Watt, who was then the Secretary of the



10:25:57 21   Interior and the Department of the Interior.



10:26:04 22                  One was a copyright case



10:26:06 23   involving a photographer named Roy Schatt,



10:26:08 24   S-c-h-a-t-t, and a publisher whose name I don't



10:26:16 25   recall.
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10:26:21  2                  There were a couple of others, I



10:26:22  3   don't recall the details of, but I gave the



10:26:25  4   specifics to counsel.



10:26:26  5           Q      To your lawyer.



10:26:29  6                  MS. APPLETON:  Mr. Coleman, it's



10:26:30  7           difficult to hear you.  If you could



10:26:32  8           speak up I would appreciate it.



10:26:36  9                  MR. BALLON:  Counsel, do you have



10:26:37 10           that list that your client just



10:26:38 11           testified to?



10:26:39 12                  MS. PELES:  I have the list.



10:26:40 13           None of the cases were within the last



10:26:42 14           four years.



10:26:43 15                  MR. BALLON:  Is it possible you



10:26:44 16           could provide us with the list?



10:26:45 17                  MS. PELES:  I'll take it under



10:26:47 18           advisement.



10:26:47 19                  MR. BALLON:  If you could let us



10:26:49 20           know at the first break.  Obviously if



10:26:50 21           he doesn't recall and you have the list,



10:26:52 22           and we can't get it, it puts us at a



10:26:54 23           disadvantage, and we will want to take



10:26:56 24           that up.



10:26:58 25           Q      Were any of those cases
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10:26:59  2   copyright cases?



10:27:00  3           A      Only one of them.



10:27:01  4           Q      Which one was that?



10:27:02  5           A      That was Roy Schatt versus a



10:27:07  6   magazine publisher whose name I don't recall.



10:27:09  7   These were mostly in the New York District, so



10:27:14  8   that one I know was in New York.



10:27:16  9           Q      Okay.



10:27:16 10           A      That case.



10:27:17 11           Q      Sorry?



10:27:18 12           A      I know that one was a New York



10:27:20 13   case.



10:27:21 14           Q      Right.  And in that case, what



10:27:25 15   were you retained as an expert to address?



10:27:27 16           A      To address the issue -- the case



10:27:31 17   involved a famous photograph by Mr. Schatt of



10:27:35 18   James Dean on Times Square that had been



10:27:38 19   reproduced without his knowledge or permission



10:27:43 20   by a -- by the publisher who was the Defendant



10:27:46 21   in the case.



10:27:48 22           Q      And what was your opinion in



10:27:49 23   that case?



10:27:50 24           A      I frankly don't recall.  I mean,



10:27:53 25   I don't recall what I said, it was something
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10:27:56  2   like 25 years ago.



10:27:57  3           Q      I see.  And do you recall who



10:27:58  4   won that case?



10:27:59  5           A      I actually don't, no.



10:28:02  6           Q      In the other cases, what areas



10:28:04  7   of expertise were you retained for, if not



10:28:08  8   copyright?



10:28:11  9           A      One of the cases involved a



10:28:15 10   group of photographs that had been assembled



10:28:19 11   by -- reproductions of photographs, I should



10:28:22 12   say, that had been assembled by a convicted



10:28:26 13   pedophile who was on parole and the nature of



10:28:33 14   those photographs as published photographs.



10:28:38 15                  Their place in the history of



10:28:39 16   photography, their place in contemporary



10:28:42 17   photography, et cetera, were at issue in the



10:28:46 18   case, as I was given to understand.



10:28:48 19                  So I was asked to comment on



10:28:50 20   where one would find such photographs.  Would



10:28:52 21   they appear in museum collections, would they



10:28:55 22   appear in private collections, would they



10:28:57 23   appear in monographs on photography, et cetera.



10:29:02 24           Q      And who did you represent in



10:29:04 25   that case?
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10:29:05  2           A      I represented the -- the



10:29:08  3   defense.



10:29:08  4           Q      So the pedophile who had been



10:29:10  5   accused of collecting the photos --



10:29:13  6           A      Yes.



10:29:13  7           Q      Who prevailed in that case?



10:29:17  8           A      I believe that the opposite --



10:29:19  9   the state.



10:29:20 10           Q      The government?



10:29:21 11           A      The government prevailed.



10:29:22 12           Q      So he was convicted?



10:29:23 13           A      He was -- he was remanded -- he



10:29:26 14   had been out on parole, so he was remanded to



10:29:31 15   custody.



10:29:31 16           Q      I see.  And what was the name of



10:29:33 17   the pedophile that you represented?



10:29:35 18           A      I do not recall.  Again, I



10:29:37 19   gave -- this is quite a while ago, I gave this



10:29:39 20   information to --



10:29:41 21           Q      To counsel?



10:29:41 22           A      To counsel.



10:29:43 23                  MR. BALLON:  Again, counsel, if



10:29:43 24           we do could get that at the break I



10:29:45 25           would certainly appreciate it.

�                                                            12



          1                      ALLAN COLEMAN



10:29:47  2           Q      What about in the case involving



10:29:48  3   James Watt, what party did you represent there?



10:29:53  4           A      I represented the government.



10:29:54  5           Q      The government?



10:29:54  6           A      Yes.



10:29:55  7           Q      And what were you retained as an



10:29:56  8   expert in?



10:29:59  9           A      There was photographic evidence



10:30:00 10   submitted as part of the Plaintiff's case, and



10:30:07 11   there were also statements by several prominent



10:30:11 12   photographers, Ansel Adams and Joe Meyerowitz



10:30:14 13   in particular, about photography, about photo



10:30:18 14   history, about what is considered suitable



10:30:21 15   subject matter for photographs, et cetera.



10:30:25 16                  And I was asked to comment on



10:30:27 17   and give an opinion on those matters.



10:30:29 18           Q      And do you recall who prevailed



10:30:32 19   in that case?



10:30:32 20           A      Actually the government



10:30:33 21   prevailed in that case, yes.



10:30:36 22           Q      So you identified three cases,



10:30:38 23   the child porn case where you represented the



10:30:40 24   pedophile, the case involving James Watt, and



10:30:44 25   then the photography case.  That's about three?

�                                                            13



          1                      ALLAN COLEMAN



10:30:47  2           A      Right.



10:30:47  3           Q      As you sit here now, do you



10:30:48  4   recall the other four or five cases?



10:30:52  5           A      Not specifically, no.



10:30:53  6           Q      Okay.



10:31:05  7                  In this case, when were you



10:31:06  8   retained?



10:31:09  9           A      About the current case?



10:31:10 10           Q      Yes.



10:31:11 11           A      About two months ago.



10:31:13 12           Q      So, around May 12th?



10:31:16 13           A      That sounds right.



10:31:21 14           Q      Who first contacted you?



10:31:24 15           A      I believe it was Dean Masuda at



10:31:26 16   Cravath, or someone on his behalf.



10:31:29 17           Q      Okay.



10:31:31 18                  What were you asked to do before



10:31:32 19   you were retained?



10:31:34 20           A      Before I was retained?



10:31:35 21           Q      Yes.



10:31:36 22                  Someone contacted you, what did



10:31:38 23   they ask you to do?



10:31:39 24           A      Oh, they asked me if I would



10:31:41 25   look at the documentation in this case and
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10:31:45  2   comment on it; or consider commenting on it.



10:31:49  3           Q      Were you asked more specifically



10:31:51  4   what type of comments they were looking for?



10:31:53  5           A      No.



10:31:55  6           Q      How long did you consider the



10:31:56  7   request before accepting it?



10:32:00  8           A      Not very long, a few days.



10:32:01  9           Q      A few days, okay.



10:32:05 10                  Are you currently employed,



10:32:06 11   other than in this case?



10:32:09 12           A      I am self-employed.  I've always



10:32:10 13   been self-employed.



10:32:11 14           Q      Self-employed.  And what is the



10:32:13 15   nature of your work?



10:32:15 16           A      I produce -- I primarily produce



10:32:17 17   writing about photography, critical,



10:32:19 18   historical, theoretical writing about



10:32:21 19   photography, for a diversity of publications,



10:32:25 20   here and abroad.



10:32:27 21                  I teach periodically courses,



10:32:30 22   post-secondary level courses in photo



10:32:33 23   criticism, history of photography, issues of



10:32:36 24   contemporary photography.



10:32:37 25                  I give public lectures, I
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10:32:39  2   sometimes have consultancy jobs, assignments



10:32:46  3   and do other -- and I curate exhibitions.



10:32:50  4           Q      About how much do you earn each



10:32:51  5   year from that work?



10:32:52  6           A      It's varied.  I am now 74 and



10:32:55  7   semi-retired, so it's, at this point it's about



10:32:57  8   $15,000 a year, but at times when I have been



10:33:07  9   much more active in the field it's been up to



10:33:11 10   $65,000, $70,000 a year.



10:33:15 11           Q      All right, I would like to show



10:33:15 12   you what's been marked as Exhibit 1 and ask



10:33:18 13   you, sir, if you recognize --



10:33:21 14                  MR. BALLON:  Okay, we are doing



10:33:21 15           different numbers, 210.



10:33:22 16                  (The above described document was



10:33:22 17           marked Exhibit 210 for identification, as



10:33:22 18           of this date.)



10:33:24 19           Q      You can ignore the first 209



10:33:25 20   exhibits.



10:33:26 21           A      Okay.  I appreciate that.



10:33:30 22           Q      So I will show you what has been



10:33:31 23   marked as Exhibit 210 and ask you, sir, if you



10:33:35 24   recognize this document?



10:33:45 25           A      Yes, I do.
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10:33:47  2           Q      Is that the Notice of Deposition



10:33:49  3   for today's deposition?



10:33:50  4           A      Yes.



10:33:52  5           Q      I would like to show you what



10:33:53  6   has been marked as Exhibit 211 and --



10:33:56  7           A      Where do I --



10:33:57  8           Q      You can just leave that here.



10:33:58  9   The court reporter will take those at the end



10:34:00 10   of the deposition.



10:34:01 11                  (The above described document was



10:34:01 12           marked Exhibit 211 for identification, as



10:34:01 13           of this date.)



10:34:02 14           Q      So, I would like to show you



10:34:03 15   what has been marked as Exhibit 211 and ask you



10:34:07 16   if you can please confirm that that is the



10:34:10 17   rebuttal report of Allan Douglass Coleman that



10:34:13 18   you submitted in this case?



10:34:19 19                  MS. PELES:  Counsel, I will just



10:34:20 20           advise last night we sent an updated



10:34:22 21           version of his CV, so this version of



10:34:24 22           the report only includes a partial



10:34:26 23           version of his CV, but I think you have



10:34:28 24           the full version.



10:34:31 25                  MR. BALLON:  Okay.  Do we have

�                                                            17



          1                      ALLAN COLEMAN



10:34:33  2           that?



10:34:34  3                  MS. APPLETON:  I didn't receive



10:34:35  4           that.  You sent it last night?



10:34:37  5                  MS. PELES:  I sent it last night



10:34:38  6           by e-mail to the list of e-mails that



10:34:40  7           got the rebuttal reports, so if you were



10:34:42  8           not on it, I apologize, but --



10:34:46  9                  MR. BALLON:  Here, have a copy.



10:34:47 10           I haven't seen it either, so late



10:34:51 11           breaking developments.



10:34:54 12           A      The answer is yes, I recognize



10:34:56 13   this.



10:34:56 14           Q      And just for completeness, I'll



10:34:58 15   mark as Exhibit 212 the additional material



10:35:02 16   your counsel sent to us late last night, and if



10:35:06 17   you can verify if that's correct?



10:35:08 18                  (The above described document was



10:35:08 19           marked Exhibit 212 for identification, as



10:35:08 20           of this date.)



10:35:08 21           A      Yes, that's my current CV.



10:35:13 22           Q      What's different in your current



10:35:14 23   CV, Exhibit 212, that is different from the one



10:35:20 24   that you submitted earlier in this case?



10:35:24 25           A      What's different is not anything
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10:35:26  2   that I submitted, what's different is that the



10:35:31  3   CV in the -- in Exhibit 211 only includes the



10:35:38  4   first page of this CV.



10:35:42  5           Q      I see.



10:35:42  6           A      For reasons that I don't know, I



10:35:45  7   don't know how that happened, but this is the



10:35:49  8   complete CV.



10:35:50  9           Q      I see.  Well, let's focus on



10:35:52 10   your report, which is Exhibit 211, for the



10:35:57 11   moment.



10:35:58 12                  And I would like to ask you to



10:35:59 13   look at paragraph 6 of your report, on the



10:36:03 14   first page, under Introduction, where it



10:36:07 15   identifies what you were asked by Plaintiffs'



10:36:11 16   counsel to analyze.



10:36:12 17                  Could you please take a look at



10:36:13 18   that and read that into the record for me,



10:36:15 19   please?



10:36:18 20           A      Yes.  "At the request of lawyers



10:36:29 21   for Plaintiffs, I have analyzed the purpose and



10:36:32 22   character of the Prince-Graham work, the amount



10:36:35 23   and substantiality of the Graham work that was



10:36:37 24   used in relation to the Prince-Graham work, the



10:36:40 25   nature of the Graham work and the effect of the
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10:36:44  2   Prince-Graham work on the market for or value



10:36:47  3   of the Graham work.



10:36:48  4                  "I have also analyzed the



10:36:50  5   purpose and character of the Prince McNatt



10:36:53  6   work, the amount and substantiality of the



10:36:56  7   McNatt work that was used in relation to the



10:36:58  8   Prince-McNatt work, the nature of the McNatt



10:37:02  9   work and the effect of the Prince-McNatt work



10:37:04 10   on the market for or value of the McNatt work."



10:37:11 11           Q      Now, did you write that yourself



10:37:13 12   or is that the specific request that you were



10:37:17 13   given from Plaintiffs' counsel for this



10:37:18 14   assignment?



10:37:27 15           A      Well, that was what they



10:37:30 16   requested of me after I had read the initial



10:37:32 17   material and agreed to take part in this case.



10:37:36 18           Q      Okay.  And what initial material



10:37:39 19   did you review before you agreed to take the



10:37:41 20   case?



10:37:42 21           A      Well, there is an itemized list



10:37:44 22   attached to this deposition.



10:37:46 23           Q      And those are the things that



10:37:47 24   you read?



10:37:48 25           A      Yes.
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10:37:48  2           Q      And you read those before you



10:37:49  3   agreed to take the case?



10:37:52  4           A      I think that there are a few



10:37:53  5   items there that arrived after the materials I



10:37:58  6   was initially sent that I have reviewed since,



10:38:03  7   but I think that's indicated in the list.



10:38:06  8           Q      Okay.



10:38:07  9                  And then in paragraph 6, where



10:38:09 10   you identify what you have analyzed, you



10:38:15 11   recognize these elements as the elements of the



10:38:18 12   fair use test under the copyright statute, do



10:38:20 13   you not?



10:38:21 14           A      Say that again?



10:38:22 15                  MS. PELES:  Objection to form.



10:38:25 16           Q      The items that you analyzed in



10:38:27 17   paragraph 6 --



10:38:29 18           A      Right.



10:38:29 19           Q      -- do you recognize those as the



10:38:33 20   elements of fair use under the copyright



10:38:36 21   statute?



10:38:38 22           A      I'm not a lawyer, I can't make



10:38:39 23   that determination.



10:38:42 24           Q      You write a blog on copyright



10:38:45 25   issues, correct?
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10:38:46  2           A      No.



10:38:47  3           Q      On photograph issues?



10:38:49  4           A      Yes.



10:38:50  5           Q      And in the blog you opine on



10:38:52  6   copyright cases, correct?



10:38:53  7           A      Yes.



10:38:54  8           Q      And in that context you have



10:38:56  9   opined on fair use, have you not?



10:38:57 10           A      Yes, I have.



10:38:59 11           Q      And you have an understanding of



10:39:03 12   the doctrine or defense of fair use, do you



10:39:06 13   not?



10:39:06 14           A      Yes, I do.



10:39:08 15           Q      And do you recognize the



10:39:09 16   elements in paragraph 6 that you have been



10:39:12 17   asked to opine on as the elements of the fair



10:39:14 18   use test under the copyright act?



10:39:17 19                  MS. PELES:  Objection to form.



10:39:18 20           A      I'm not sure I understand the



10:39:20 21   use of the word "elements" in this context.



10:39:22 22           Q      Well, let's break it down.



10:39:24 23                  In paragraph 6 you said, "At the



10:39:26 24   request of lawyers for the Plaintiffs I have



10:39:29 25   analyzed the purpose and character of the
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10:39:33  2   Prince-Graham work."



10:39:35  3                  What's your understanding of



10:39:36  4   "purpose and character"?



10:39:39  5           A      Okay, now I see what you're



10:39:40  6   saying.



10:39:41  7                  Yes, then -- then yes, these --



10:39:48  8   repeat the question, if you would, the original



10:39:50  9   question.



10:39:50 10           Q      Okay, so what I was asking was



10:39:58 11   in paragraph 6 you identify what you have been



10:40:01 12   asked to analyze.



10:40:02 13                  And what you've been asked to



10:40:03 14   analyze are the elements of the fair use



10:40:08 15   defense under the copyright statute, correct?



10:40:10 16                  MS. PELES:  Objection to form.



10:40:14 17           A      I would say yes.



10:40:16 18           Q      And what is the basis for your



10:40:18 19   expertise to analyze the elements of the fair



10:40:21 20   use defense under the copyright statute?



10:40:24 21                  MS. PELES:  Objection to form.



10:40:28 22           A      I have written about copyright



10:40:31 23   and copyright law as it pertains to



10:40:33 24   photographs.



10:40:34 25                  I have reviewed cases over the
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10:40:36  2   past 50 years involving copyright, and as it



10:40:41  3   applies to photographs.



10:40:44  4                  And I have been part of, both as



10:40:48  5   audience member and participant, in various



10:40:51  6   seminars and panels on copyright as it applies



10:40:55  7   to photographs.



10:40:56  8                  I am not, however, a lawyer, so



10:40:57  9   my opinions are not legal opinions.



10:40:59 10           Q      Okay.  So what is the basis for



10:41:02 11   your opinions, then, on whether the use in this



10:41:05 12   case is a fair use if you're not a lawyer?



10:41:08 13                  MS. PELES:  Objection to form.



10:41:13 14           Q      Your counsel is allowed to



10:41:15 15   record objections for the record, that



10:41:18 16   preserves a right so that later in the case



10:41:20 17   they can argue whether questions and answers



10:41:23 18   are admissible or not.



10:41:24 19                  But don't let that break your



10:41:26 20   flow.  If your counsel notes an objection, you



10:41:30 21   are required to answer the question unless your



10:41:32 22   counsel instructs you not to do so.



10:41:35 23                  MR. BALLON:  So, I'll ask the



10:41:36 24           court reporter to read back the



10:41:37 25           question, please.
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10:41:38  2                  (The question requested was read



10:41:38  3           back by the reporter.)



10:41:58  4                  MS. PELES:  Objection to form.



10:42:02  5           A      The fair use exception to the



10:42:05  6   copyright law includes a number of issues,



10:42:09  7   including those stated here, that are in fact



10:42:13  8   not hard and fast legal issues, and that



10:42:19  9   require opinion about such things as aesthetic



10:42:22 10   matters.



10:42:24 11                  These are not matters of legal



10:42:26 12   definition, these are matters that fall under



10:42:29 13   the purview of interpretation, critical



10:42:31 14   interpretation and analysis.



10:42:36 15           Q      And so with respect to that, the



10:42:40 16   first element of the test for fair use, you say



10:42:43 17   that you have analyzed the purpose and



10:42:46 18   character of the Prince-Graham work.



10:42:49 19                  What do you -- what do you



10:42:52 20   define as the purpose and character, or what do



10:42:55 21   you understand that to mean?



10:42:57 22                  MS. PELES:  Objection to form.



10:42:58 23           Q      What do you understand that term



10:42:59 24   to mean?



10:43:00 25           A      The purpose and character of the
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10:43:01  2   work?



10:43:02  3           Q      Yes.



10:43:02  4           A      I understand it to be a work of,



10:43:05  5   intended to be a work of postmodern critique of



10:43:14  6   contemporary communication systems.



10:43:17  7           Q      But I actually meant something a



10:43:18  8   little bit differently, where you said, "At the



10:43:20  9   request of lawyers for Plaintiffs I have



10:43:22 10   analyzed the purpose and character of the



10:43:25 11   Prince-Graham work."



10:43:26 12                  So, and you told me what your



10:43:28 13   conclusion was of what the work was.



10:43:30 14                  What I am asking you is



10:43:31 15   something more basic.  What do you understand



10:43:34 16   the purpose and character to mean when you say



10:43:37 17   you analyzed the purpose and character?



10:43:40 18                  What is the purpose and



10:43:41 19   character of a work?



10:43:45 20                  MS. PELES:  Objection to form.



10:43:45 21           Q      What do you understand that term



10:43:46 22   to mean?



10:43:47 23           A      The purpose and character of the



10:43:48 24   work?



10:43:49 25           Q      Yes, yes.
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10:43:50  2           A      The character of the work



10:43:51  3   includes both its physical components, whatever



10:43:53  4   those may be, and its content.



10:43:59  5           Q      Okay.  And what's the purpose?



10:44:02  6           A      The purpose presumably of any



10:44:04  7   kind of creative work is communication.



10:44:08  8           Q      You referred to the fair use



10:44:10  9   exception.  Is your understanding that the fair



10:44:12 10   use exception is a broad exception or a narrow



10:44:15 11   exception?



10:44:17 12                  MS. PELES:  Objection to form.



10:44:19 13           A      I think it's open to very many



10:44:23 14   levels of interpretation, so I would not have



10:44:27 15   an opinion on that.



10:44:29 16           Q      In rendering an opinion in this



10:44:30 17   case, did you apply a broad or narrow concept



10:44:34 18   of fair use?



10:44:36 19                  MS. PELES:  Objection to form.



10:44:37 20           A      I simply tried to apply what I



10:44:39 21   understood the fair use law to be, and the



10:44:43 22   exception, I should say, the fair use



10:44:45 23   exception.



10:44:46 24           Q      And again, based on your earlier



10:44:48 25   testimony, that understanding was based on your
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10:44:51  2   review of cases, your writing about copyright



10:44:55  3   and your participation in seminars.



10:44:59  4                  Was that a correct statement of



10:45:00  5   the list?



10:45:01  6           A      That was a correct statement,



10:45:01  7   but not a complete statement.



10:45:03  8                  MS. PELES:  Objection.



10:45:04  9           A      There is of course my own 50



10:45:05 10   years of experience as a producer of



10:45:07 11   intellectual property.



10:45:10 12           Q      So, as a copyright owner?



10:45:11 13           A      As a copyright owner, yes.



10:45:13 14           Q      I see.



10:45:14 15                  And -- so let's start with that.



10:45:18 16   In your experience as a copyright owner, what



10:45:21 17   have you -- what experience as a copyright



10:45:23 18   owner have you acquired that you believe makes



10:45:26 19   you qualified to testify as an expert on fair



10:45:28 20   use?



10:45:30 21                  MS. PELES:  Objection to form.



10:45:31 22           A      I have created and licensed uses



10:45:38 23   of some 25,000 -- excuse me, 2,500 essays under



10:45:44 24   my name.



10:45:47 25           Q      Approximately how many licenses
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10:45:48  2   have you granted as a copyright owner?



10:45:53  3           A      Approximately 2,000.



10:45:54  4           Q      2,000 licenses.



10:45:58  5                  And how many years did you say



10:45:59  6   you've been creating and licensing copyrighted



10:46:02  7   works?



10:46:03  8           A      50 years.



10:46:04  9           Q      50 years?



10:46:05 10           A      Starting in -- 51, actually;



10:46:07 11   starting in 1967.



10:46:08 12           Q      So in your 50 years of creating



10:46:10 13   and licensing over 2,000, or, sorry, in your 50



10:46:16 14   years as a creator of copyrighted works,



10:46:18 15   licensing over 2,000 works, were there



10:46:21 16   occasions where people used your copyrighted



10:46:24 17   works without permission?



10:46:26 18           A      A few, yes.



10:46:27 19           Q      How many approximately?



10:46:33 20           A      No more than ten.



10:46:35 21           Q      Okay.  And in those ten



10:46:38 22   instances, did you send letters or otherwise



10:46:43 23   contact the people who were using your works



10:46:44 24   without permission?



10:46:45 25           A      Yes, I did.
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10:46:46  2           Q      Were those cease and desist



10:46:49  3   letters?



10:46:51  4           A      Effectively, yes.



10:46:53  5           Q      And in all of those ten



10:46:55  6   instances, did the defendants agree to stop



10:46:58  7   making use of the works?



10:46:59  8           A      Yes, they did.



10:47:00  9           Q      And in those instances, did



10:47:02 10   anyone pay you damages for the unauthorized



10:47:06 11   use?



10:47:08 12           A      I did not demand damages in any



10:47:10 13   of those cases, they were small scale cases,



10:47:15 14   and so long as the situation was rectified



10:47:19 15   promptly, I refrained from pursuing damages.



10:47:23 16           Q      And in any of those instances



10:47:24 17   was the situation not rectified promptly?



10:47:29 18           A      No.



10:47:30 19           Q      Okay.  So in all of the



10:47:31 20   instances you were able to resolve the dispute



10:47:33 21   and the defendant stopped using the work?



10:47:36 22           A      Right.



10:47:37 23           Q      Or in some of those instances



10:47:38 24   the defendant agreed to take a license?



10:47:44 25           A      There was one instance in which
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10:47:46  2   an essay of mine was reprinted in full,



10:47:50  3   translated into Finnish in a Finnish anthology



10:47:53  4   of essays about photography.



10:47:56  5                  I didn't discover this until



10:47:58  6   much later, at which point I wrote to the --



10:48:02  7   this was published by a museum of photography



10:48:08  8   in Finland.



10:48:11  9                  I wrote, when I discovered this



10:48:12 10   I wrote to the museum asking them on what basis



10:48:15 11   they had published this.



10:48:17 12                  They indicated that they had



10:48:18 13   done what I considered to be reasonable due



10:48:20 14   diligence.



10:48:21 15                  They had written to the English



10:48:23 16   language publisher of a book in which the essay



10:48:26 17   had appeared, in order to contact me, in order



10:48:29 18   to seek permission.



10:48:31 19                  They had not -- that letter



10:48:34 20   apparently never got forwarded to me, they had



10:48:36 21   not heard back, and they had proceeded to



10:48:39 22   publish it on a good faith basis, that they



10:48:41 23   would make things right with me if they heard



10:48:44 24   from me, which they did.



10:48:45 25                  And we resolved the case by them
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10:48:47  2   sending me three or four copies of the book in



10:48:51  3   question.



10:48:53  4                  I should add, this was an



10:48:54  5   educational, I considered this an educational



10:48:58  6   publication.



10:49:03  7           Q      And in any of the -- in any of



10:49:06  8   your dealings over 50 years and creating about



10:49:12  9   2,500 copyrighted works, did other people



10:49:17 10   assert a fair use right to use your works?



10:49:21 11           A      Not in toto, no.



10:49:24 12                  Except I would say for the



10:49:25 13   people, the people who I had to pursue.



10:49:30 14           Q      So the people who you pursued,



10:49:31 15   those ten people who used your works without a



10:49:33 16   license, they asserted a fair use right to use



10:49:38 17   your works?



10:49:39 18           A      They assumed a fair use right to



10:49:42 19   use the complete works.



10:49:44 20                  And I would say, by the way,



10:49:45 21   this museum that I just spoke of in Finland is



10:49:48 22   an exception to that.



10:49:49 23                  They did not assert that right.



10:49:51 24   They used it without permission, but they did



10:49:54 25   not assert that they had a fair use right to do
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10:49:56  2   so.



10:49:57  3           Q      I see.  But the other nine



10:49:58  4   instances where you had disputes --



10:50:00  5           A      Right.



10:50:01  6           Q      -- the other party asserted fair



10:50:04  7   use?



10:50:05  8           A      They asserted fair use right to



10:50:07  9   use the entirety of the essays.



10:50:09 10                  There have been many cases in



10:50:11 11   which parts of my essays have been used under



10:50:14 12   the fair use exception appropriately, because



10:50:18 13   I'm frequently quoted by writers in my field



10:50:21 14   and other fields.



10:50:23 15           Q      And in each of those instances



10:50:25 16   the other side asserted fair use and the



10:50:28 17   dispute was resolved by the defendant stopping



10:50:31 18   use of the work?



10:50:32 19           A      No.



10:50:33 20                  MS. PELES:  Objection to form.



10:50:34 21           Q      Okay, then, I'm sorry.  How were



10:50:36 22   those other nine fair use disputes resolved?



10:50:38 23           A      They were not disputes.



10:50:40 24           Q      How were those other instances



10:50:42 25   where you contacted parties that had used your
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10:50:45  2   works without license where the parties



10:50:47  3   asserted fair use, how were those nine



10:50:51  4   incidents resolved?



10:50:54  5           A      Oh, those instances where they



10:50:56  6   used my work in toto?



10:50:58  7           Q      Well, you said that there were



10:51:00  8   ten instances when you sent cease and desist



10:51:03  9   letters.



10:51:03 10           A      Okay.



10:51:03 11           Q      You said in one of those ten



10:51:05 12   instances there was an institution in Finland



10:51:07 13   that was using the work, and in the other nine



10:51:09 14   instances the other parties asserted fair use?



10:51:12 15           A      Yes, okay.



10:51:14 16                  And those instances were



10:51:15 17   resolved by them taking down the material.



10:51:16 18                  I think in all of these cases



10:51:19 19   these were publications on-line, and the



10:51:22 20   material was taken down promptly, either by



10:51:24 21   them or by their internet service provider,



10:51:28 22   their ISP.



10:51:29 23           Q      So, in nine of the ten



10:51:32 24   instances, the other side had asserted a fair



10:51:35 25   use, and the dispute was resolved with either
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10:51:38  2   the other party or their ISP taking the work



10:51:42  3   down and stopping to use it?



10:51:43  4           A      Yes.



10:51:48  5           Q      Now, we got into this discussion



10:51:52  6   by going through your experience in copyright



10:51:56  7   law.  You mentioned that you've spoken on many



10:51:58  8   panels.



10:51:59  9                  Approximately how many panels on



10:52:01 10   copyright law have you spoken on?



10:52:03 11                  MS. PELES:  Objection to form.



10:52:05 12           A      A dozen.



10:52:05 13           Q      A dozen.  And is that over a 50



10:52:08 14   year period, or more recently?



10:52:10 15           A      I would say that's probably



10:52:11 16   within the past 25 to 30 years.



10:52:15 17           Q      I see.



10:52:17 18                  Who are the sponsors of those



10:52:18 19   copyright panels?



10:52:20 20           A      Organizations like the National



10:52:21 21   Writers' Union, organizations like the American



10:52:24 22   Society for Magazine Photographers, now called



10:52:26 23   the American Society of Media Photographers,



10:52:28 24   the Society for Photographic Education, some



10:52:37 25   other organizations of that sort.
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10:52:38  2           Q      Now, the National Writers Union



10:52:39  3   was involved in a very large copyright suit



10:52:42  4   brought by Jonathan Tasini.



10:52:45  5                  Are you familiar with that case?



10:52:46  6           A      Yes, I am.



10:52:47  7           Q      Did you participate in that



10:52:48  8   case?



10:52:49  9           A      Yes, I did.



10:52:49 10           Q      What was your role in the Tasini



10:52:51 11   copyright litigation?



10:52:52 12           A      I was simply one of many writers



10:52:55 13   who signed on as Plaintiffs.



10:52:58 14           Q      I see.  So you were a Plaintiff



10:52:59 15   in the Tasini class action copyright



10:53:05 16   litigation?



10:53:05 17           A      Yes.



10:53:09 18           Q      How much -- if I understand it



10:53:11 19   correctly, the payments of the settlement in



10:53:13 20   that case haven't yet been disbursed, is that



10:53:16 21   correct?



10:53:16 22           A      That's correct, as far as I



10:53:17 23   know, yes.



10:53:18 24           Q      When those disbursements are



10:53:20 25   made, which I believe should be within the next
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10:53:22  2   year, how much money do you stand to make from



10:53:25  3   that case?



10:53:28  4           A      I don't recall.



10:53:28  5           Q      How many articles did you have



10:53:29  6   at issue in that lawsuit?



10:53:31  7           A      I had an issue about 150



10:53:34  8   articles.



10:53:35  9           Q      150 articles?



10:53:36 10           A      Yes.



10:53:36 11           Q      Now, as I recall in that case



10:53:38 12   there were category A articles, which were ones



10:53:42 13   that were timely registered, category B



10:53:45 14   articles, which were articles that were



10:53:47 15   registered but not necessarily timely, and



10:53:50 16   category C, which were unregistered works.



10:53:53 17                  Is that your recollection as



10:53:54 18   well?



10:53:54 19           A      Yes.



10:53:57 20           Q      I'm sorry, how many articles did



10:53:58 21   you say you had in that lawsuit?



10:54:00 22           A      I believe it's about 150.



10:54:02 23           Q      150.



10:54:02 24                  Are those all category A



10:54:04 25   articles?
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10:54:05  2           A      No.



10:54:06  3           Q      Are they -- how would you divide



10:54:10  4   the 150 articles between categories A, B and C?



10:54:23  5           A      These were all articles written



10:54:25  6   for The New York Times.  About 25 of those



10:54:32  7   articles appear in a book of mine called Light



10:54:36  8   Readings, which was published in 1979, which



10:54:38  9   is, a copyright for which is registered.



10:54:43 10                  The remaining articles were not



10:54:45 11   registered either individually or collectively



10:54:47 12   by me.



10:54:51 13           Q      I see.  So to your understanding



10:54:53 14   25 of those articles were articles where there



10:54:56 15   was a copyright registration?



10:54:58 16           A      Right.



10:54:58 17           Q      And 125 were articles where



10:55:01 18   there was no copyright registration?



10:55:03 19           A      That's a guess, yes, but yes.



10:55:06 20           Q      So under the settlement in that



10:55:07 21   case, you would be entitled to significant



10:55:11 22   payments for the 25 articles and smaller



10:55:14 23   payments for the 125 articles.



10:55:17 24                  Is that your understanding?



10:55:18 25                  MS. PELES:  Objection to form.
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10:55:18  2           A      I don't know what the amounts



10:55:19  3   are, so I don't know what significant means in



10:55:21  4   this context.



10:55:24  5           Q      Are you a Plaintiff in any other



10:55:26  6   copyright cases?



10:55:27  7           A      No.



10:55:29  8           Q      Have you been a Plaintiff or



10:55:30  9   Defendant in any other lawsuits?



10:55:33 10           A      No.



10:55:37 11           Q      Let's get back to your



10:55:38 12   experience on panels.  You mentioned several



10:55:42 13   panels for different organizations.



10:55:44 14                  Could you identify the other



10:55:46 15   copyright panels that you spoke on?



10:55:49 16           A      No.



10:55:52 17           Q      With respect to the copyright



10:55:53 18   panel that you spoke on at the conference



10:56:00 19   sponsored by the National Writers' Union, do



10:56:03 20   you recall what the focus of that panel was?



10:56:10 21           A      Basically the intention was



10:56:11 22   to -- the purpose was to convey to members of



10:56:14 23   the National Writers' Union the basics of



10:56:19 24   copyright law as they apply to writers.



10:56:23 25                  Both in terms of what they
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10:56:27  2   proscribe writers from doing, and what they



10:56:31  3   permit writers to do with their own work and



10:56:33  4   with other people's work.



10:56:35  5           Q      And what was the -- what were



10:56:40  6   the opinions that you expressed on that panel?



10:56:45  7           A      They were many and diverse.



10:56:50  8           Q      Can you identify some of them?



10:56:51  9           A      Yes, certainly.



10:56:53 10                  For example, there is a myth



10:56:56 11   that floats around among not only writers, but



10:56:59 12   makers of intellectual property, that there is



10:57:02 13   such a thing as poor man's copyright.



10:57:05 14                  Which consists of sending an



10:57:10 15   example of the material, a copy of the material



10:57:13 16   to yourself, by registered mail, in a



10:57:17 17   self-addressed sealed envelope, and that this



10:57:20 18   constitutes a form of proof that is legally



10:57:27 19   binding, valid.



10:57:29 20                  So I consider that part of my



10:57:31 21   job to disabuse writers of that fantasy.



10:57:41 22                  There is also a belief among



10:57:44 23   many publishing writers, professional writers,



10:57:48 24   that even if you sign a work made for hire



10:57:51 25   contract, an all rights contract, you can
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10:57:55  2   revise -- you can revise small portions of that



10:58:00  3   essay and republish it under your own name.



10:58:06  4                  And I had to disabuse them of



10:58:09  5   that belief also, and make it clear that once



10:58:12  6   you sign a work made for hire contract, you



10:58:14  7   actually legally cease to be the author of the



10:58:15  8   work, in effect.



10:58:17  9                  And you can then only quote from



10:58:20 10   your own work to the extent that the fair use



10:58:23 11   exception would allow, which means small



10:58:25 12   amounts.



10:58:30 13           Q      I'm sorry, what other opinions



10:58:32 14   did you address?



10:58:34 15           A      It's been a long time, sir; I



10:58:36 16   can't recall.



10:58:39 17           Q      Getting back to that Tasini



10:58:40 18   case, do you recall that -- I'm trying to



10:58:45 19   remember his name, the head of the National



10:58:48 20   Writers' Union at the time was Jonathan?



10:58:51 21           A      Jonathan Tasini.



10:58:54 22           Q      Jonathan Tasini, correct.



10:58:56 23                  Do you recall Mr. Tasini telling



10:58:57 24   The New Republic that he anticipated the



10:59:00 25   damages in that case to be around $300 billion?
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10:59:04  2           A      No, I don't.



10:59:05  3                  MS. PELES:  Objection to form.



10:59:06  4           Q      Do you recall any discussion by



10:59:07  5   Mr. Tasini or the National Writers' Union about



10:59:11  6   how that class action suit was the largest



10:59:13  7   copyright class action suit ever brought?



10:59:17  8           A      No.



10:59:19  9           Q      You do recall that the Tasini



10:59:21 10   case was considered a very significant



10:59:24 11   copyright case?



10:59:25 12           A      I do, yes.



10:59:26 13           Q      At the time it was brought, it



10:59:27 14   got a lot of attention?



10:59:28 15           A      Yes.



10:59:28 16           Q      It was a very significant one.



10:59:29 17                  And you do recall that it was



10:59:31 18   brought as a class action suit on behalf of the



10:59:35 19   National Writers' Union and the Authors' Guild,



10:59:37 20   and then a number of individually named



10:59:41 21   Plaintiffs, such as yourself, correct?



10:59:43 22           A      Right.



10:59:48 23           Q      You recall it got a lot of



10:59:49 24   attention in the press as well, correct?



10:59:51 25           A      Yes.
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10:59:55  2           Q      On any of the panels, was there



10:59:57  3   discussion of this case?  Did you opine on the



11:00:01  4   case?



11:00:02  5           A      I'm sure there was discussion,



11:00:04  6   yes.



11:00:06  7           Q      And the case, the case was



11:00:08  8   originally brought in the 1990s, correct?



11:00:11  9           A      Correct.



11:00:11 10           Q      And the copyright class action



11:00:13 11   litigation is still ongoing, correct?



11:00:17 12           A      As I understand it, yes.



11:00:19 13           Q      The settlement -- there is a



11:00:21 14   settlement, but it hasn't been disbursed,



11:00:23 15   correct?



11:00:24 16           A      As far as I know, yes.



11:00:25 17           Q      And the case is pending before



11:00:27 18   Judge Daniels here in the Southern District of



11:00:29 19   New York, correct?



11:00:30 20           A      I wouldn't know.



11:00:31 21           Q      You don't know, okay.  But you



11:00:32 22   do remember that the lawsuit was filed here in



11:00:34 23   New York?



11:00:35 24           A      Actually I don't, but yes.  I'll



11:00:38 25   take your word for it.
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11:00:41  2           Q      But you remember, in any event,



11:00:42  3   that the case has been going on for a long



11:00:44  4   time?



11:00:44  5           A      Yes, I do.



11:00:45  6           Q      And I assume in the discussions



11:00:49  7   that took place about the case there was



11:00:51  8   discussions that this was a very significant



11:00:54  9   copyright case, correct?



11:00:55 10           A      Yes.



11:00:57 11           Q      All right.  So we talked about



11:00:59 12   your experience in seminars, we talked about



11:01:03 13   your experience writing, and your experience as



11:01:13 14   a Plaintiff.  So, written about copyright,



11:01:23 15   created and licensed works.



11:01:25 16                  Are there any other aspects from



11:01:27 17   your 50 year career that you believe are



11:01:29 18   relevant to your opinions in this case?



11:01:35 19           A      My understanding of the history



11:01:37 20   of photography as a creative medium and as a



11:01:42 21   medium of cultural communication.



11:01:44 22           Q      I see, I see.  All right, so



11:01:51 23   let's get back to your expert report.



11:01:58 24                  We talked about the purpose and



11:02:01 25   character, and you gave me your explanation of
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11:02:07  2   what you thought the purpose and character of



11:02:09  3   the works at issue in this case were, correct?



11:02:11  4           A      Correct.



11:02:13  5                  MS. PELES:  Objection to form.



11:02:13  6           Q      What is your understanding



11:02:14  7   generally about what purpose and character



11:02:17  8   refers to?



11:02:20  9           A      My understanding generally would



11:02:22 10   be that it refers to the nature of a given work



11:02:29 11   within the context of medium in which it is



11:02:35 12   produced and that medium's history and field of



11:02:38 13   ideas.



11:02:40 14                  And character would be



11:02:45 15   everything from the manner of its execution to



11:02:49 16   the -- its voice and tone and the content.



11:02:57 17           Q      Okay.  And then the next element



11:02:59 18   that you said you were asked to analyze in



11:03:01 19   paragraph 6 of your report is the amount and



11:03:04 20   substantiality of the Graham work that was used



11:03:08 21   in relation to the Prince-Graham work.



11:03:11 22                  What is your understanding of



11:03:12 23   what "the amount and substantiality" refers to?



11:03:17 24           A      How many --



11:03:18 25                  MS. PELES:  Objection to form.
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11:03:19  2           A      It's my understanding that this



11:03:22  3   refers to the actual quantitative amount by



11:03:30  4   measurement of how much of the original work is



11:03:38  5   included in the work to which it has been



11:03:42  6   added.



11:03:43  7           Q      And what's your understanding of



11:03:44  8   why that's relevant?



11:03:47  9           A      It's my understanding that the



11:03:48 10   fair use exception allows a certain proportion



11:03:54 11   of a work to be quoted or otherwise used



11:03:59 12   without permission, but that conversely, it



11:04:03 13   prohibits the use of some amount over that.



11:04:08 14           Q      And what's your understanding of



11:04:09 15   what that dividing line is between the



11:04:12 16   permitted and unpermitted use?



11:04:16 17           A      Well, it's hard to say.



11:04:19 18                  This one, I think the fair use



11:04:21 19   exception is deliberately vague on this matter,



11:04:25 20   but I assume there are, for example, there are



11:04:30 21   poems that consist of a single word, and there



11:04:35 22   would be no possible way that I could think of



11:04:37 23   to quote that poem or excerpt from that poem,



11:04:44 24   except by taking a single letter from it, let's



11:04:46 25   say.
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11:04:47  2                  So there would be no way to



11:04:49  3   refer to that poem in another work without



11:04:51  4   quoting the entirety of that poem.



11:04:52  5                  So, and there are short works



11:04:56  6   that I think it would be very difficult to



11:04:59  7   excerpt from.



11:05:02  8                  In the visual arts we refer to



11:05:03  9   such excerpts usually as details, for example,



11:05:06 10   and in hard books, you will often find both a



11:05:11 11   reproduction of a painting and a detail, which



11:05:15 12   might be just a smaller portion of it.



11:05:17 13                  So, it's very hard to give a



11:05:19 14   specific demarcation line as a general rule for



11:05:25 15   what you are asking.



11:05:29 16           Q      You referred to some poems that



11:05:31 17   include only one word.



11:05:34 18                  Can you think of what those



11:05:35 19   poems are, do you know the names?



11:05:37 20           A      I know the name of a poet who



11:05:38 21   produced -- several poets.  One is Richard



11:05:41 22   Castellaneta, and another one is Aram Saroyn.



11:05:55 23           Q      Do you remember any of their



11:05:57 24   poems?  Do you remember the particular one word



11:05:59 25   they used?
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11:06:00  2           A      I don't, no.



11:06:00  3           Q      But in that example, if a poet



11:06:03  4   had a poem that consisted of just one word,



11:06:07  5   your understanding is you wouldn't be able to



11:06:09  6   use that one word because of -- because that



11:06:12  7   would be use of the full poem?



11:06:14  8           A      No; I didn't say that.



11:06:16  9           Q      I'm sorry, what is your



11:06:16 10   understanding, then?  I apologize.



11:06:18 11           A      My understanding is that there



11:06:20 12   are some works that are so small that there



11:06:23 13   would be no way of referring to them without



11:06:26 14   quoting the entirety of them, and that



11:06:28 15   therefore the fair use exception would allow



11:06:30 16   the quoting of the entirety of the poem.



11:06:33 17           Q      I see.  But your understanding



11:06:34 18   is that for larger works, the fair use



11:06:38 19   exception wouldn't permit full use if the work



11:06:41 20   is larger and more significant?



11:06:43 21           A      Correct.



11:06:47 22           Q      You also indicate that you were



11:06:50 23   asked to opine on the nature of the Graham



11:06:55 24   work.



11:06:56 25                  What's your understanding of the
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11:06:58  2   term nature, what does that refer to, for the



11:07:01  3   fair use exception?



11:07:03  4           A      I assume --



11:07:04  5                  MS. PELES:  Objection to form.



11:07:05  6           A      I assume it refers to the



11:07:07  7   content and purpose of that work.



11:07:14  8           Q      And then you also say you were



11:07:16  9   asked to opine on the effect of the



11:07:19 10   Prince-Graham work on the market for or value



11:07:23 11   of the Graham work.



11:07:24 12                  What's your understanding of the



11:07:28 13   effect of the work on the market for or value



11:07:32 14   of another work?



11:07:37 15                  MS. PELES:  Objection.



11:07:37 16           Q      What's your understanding of



11:07:38 17   what that element refers to?



11:07:40 18                  MS. PELES:  Objection to form.



11:07:42 19           A      It's my understanding that that



11:07:43 20   refers to how much that -- how likely it would



11:07:47 21   be that the -- that the work that the



11:07:55 22   borrowed -- that the Prince work that borrowed



11:07:56 23   this material would have an impact on the



11:08:01 24   marketability of the original works.



11:08:04 25           Q      I see.  And what's your
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11:08:06  2   qualifications -- what do you believe your



11:08:08  3   qualifications are to opine on that particular



11:08:10  4   element of the fair use test?



11:08:12  5           A      I followed the photography



11:08:13  6   market for half a century.



11:08:15  7           Q      And when you say you followed



11:08:16  8   the photography market, what do you mean



11:08:19  9   exactly?



11:08:20 10           A      Well, I speak to dealers, I



11:08:21 11   speak to collectors, I speak to institutional



11:08:24 12   collectors, private collectors, I go to gallery



11:08:29 13   expositions, both solo gallery expositions and



11:08:34 14   cumulative gallery fairs, art fairs,



11:08:38 15   specialized in photography.



11:08:40 16                  I read publications like The



11:08:41 17   Photograph Collector, and other publications



11:08:46 18   that are involved in the market for -- that



11:08:49 19   cover the market for photography.



11:08:50 20                  And I speak with photographers



11:08:51 21   about their work and the market for their



11:08:55 22   works.



11:08:56 23           Q      Is it your view that if a



11:08:58 24   photograph is used without permission in a work



11:09:03 25   and then is subject to a lawsuit, that that can
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11:09:07  2   adversely affect the market for the



11:09:10  3   photographer's -- excuse me, for that



11:09:12  4   photograph?



11:09:13  5           A      Potentially.



11:09:14  6           Q      Potentially.  Could it also



11:09:15  7   potentially enhance the market by providing



11:09:19  8   publicity?



11:09:20  9           A      I know of no instance when



11:09:22 10   that's happened.



11:09:23 11           Q      Okay.  But you are aware that



11:09:25 12   lawsuits generate publicity, potentially,



11:09:27 13   correct?



11:09:28 14           A      Yes.



11:09:28 15           Q      And you are a Plaintiff in a



11:09:29 16   lawsuit has generated a great deal of



11:09:31 17   publicity, correct?



11:09:33 18           A      Correct.



11:09:33 19           Q      And from your personal



11:09:36 20   experience as a Plaintiff in the Tasini



11:09:38 21   lawsuit, did you find that publicity about that



11:09:41 22   lawsuit got -- brought you personal attention?



11:09:44 23           A      Absolutely not; none at all.



11:09:46 24           Q      No one contacted you, you never



11:09:48 25   had reporters contact you about the lawsuit?
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11:09:49  2           A      No, no.



11:09:51  3           Q      None of the speaking engagements



11:09:53  4   you got were as a result of the prominence of



11:09:58  5   that lawsuit?



11:09:58  6           A      No.



11:10:01  7           Q      But you do accept that it would



11:10:03  8   be possible that publicity from a lawsuit could



11:10:06  9   make a photographer more famous, or the



11:10:09 10   photographer's work more famous?



11:10:12 11           A      If you say so.



11:10:18 12           Q      Prior to this lawsuit, had you



11:10:19 13   ever heard of Mr. McNatt?



11:10:22 14           A      No.



11:10:30 15           Q      Did you talk to Mr. McNatt in



11:10:31 16   connection with your opinion in this case?



11:10:33 17           A      No.



11:10:35 18           Q      Prior to this lawsuit had you



11:10:36 19   ever heard of Mr. Graham?



11:10:38 20           A      I had.



11:10:38 21           Q      You had.



11:10:39 22                  Did you talk to Mr. Graham in



11:10:40 23   connection with preparing your report in this



11:10:42 24   case?



11:10:42 25           A      No.
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11:10:44  2           Q      So, prior to this lawsuit, what



11:10:46  3   did you know about Mr. Graham?



11:10:48  4           A      I had only come across some



11:10:50  5   examples of his work, and I knew very little



11:10:52  6   about him.



11:10:52  7           Q      Which examples of his work did



11:10:53  8   you come across prior to being retained in this



11:10:56  9   case?



11:10:56 10           A      I can't recall.



11:10:57 11           Q      So how do you know that you had



11:10:59 12   heard of him, then?



11:11:00 13           A      Because the name rings a bell.



11:11:02 14           Q      The name rings a bell, but



11:11:03 15   Graham is a fairly common name, isn't it?  It's



11:11:05 16   one of the probably top several hundred names



11:11:08 17   in the world.



11:11:08 18           A      It's not that common in



11:11:10 19   photography.



11:11:11 20                  MS. PELES:  Objection to form.



11:11:14 21           Q      So you had heard of him, but you



11:11:16 22   can't really place how?



11:11:17 23           A      Right.



11:11:17 24           Q      And you weren't specifically



11:11:19 25   familiar with his work prior to that time?
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11:11:21  2           A      Right.



11:11:22  3           Q      Okay.  So in preparing your



11:11:23  4   reports, did you have occasion to search on the



11:11:26  5   internet for any information on either



11:11:28  6   Mr. Graham or Mr. McNatt?



11:11:30  7           A      No; I relied on the documents



11:11:33  8   supplied as documents in this case.



11:11:34  9           Q      I see.



11:11:35 10                  So outside of preparing this



11:11:37 11   report, have you ever Googled either Mr. Graham



11:11:41 12   or Mr. McNatt's name?



11:11:42 13           A      No.



11:11:43 14           Q      You've never searched for them



11:11:44 15   on-line?



11:11:47 16           A      No, let me correct that.



11:11:49 17                  What I did was I took examples,



11:11:53 18   I took JPEGs of the two images that are at



11:11:59 19   issue in this case, and I dropped them into



11:12:02 20   Google Images to see what would come up.



11:12:05 21                  Google Images is a search



11:12:07 22   function of Google that allows to you search



11:12:09 23   for other on-line -- for on-line instances of



11:12:12 24   any given image.



11:12:14 25                  And I did discover versions of
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11:12:19  2   those images on-line that led me to their



11:12:23  3   websites.



11:12:23  4           Q      I see.  So you actually have --



11:12:25  5   so in conducting the Google Image search for



11:12:28  6   Mr. McNatt, for example --



11:12:31  7           A      Right.



11:12:31  8           Q      -- did you find a lot of



11:12:32  9   instances of his images on-line?



11:12:35 10                  MS. PELES:  Objection to form.



11:12:36 11           A      These are -- Google Image, the



11:12:40 12   Google Image search function searches for



11:12:43 13   particular images.



11:12:45 14           Q      Um-hum?



11:12:45 15           A      So I found other instances of



11:12:49 16   that particular image on-line.



11:12:52 17           Q      And approximately how many



11:12:54 18   instances?



11:12:55 19           A      There were not many.  I



11:12:57 20   couldn't -- four or five, I think.



11:13:01 21           Q      And were those, from your -- did



11:13:04 22   those appear to be authorized or unauthorized



11:13:06 23   instances?



11:13:07 24           A      They appeared to be authorized.



11:13:09 25           Q      Appeared to be authorized.  So
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11:13:10  2   instances where Mr. McNatt appeared to have



11:13:12  3   licensed the photo, in your impression?



11:13:16  4           A      Well, one, as I recall, was at



11:13:18  5   his website.  Several I recall were in



11:13:21  6   conjunction with this case and publicity about



11:13:23  7   this case, if I remember correctly.



11:13:25  8           Q      I see.  So it is fair to say, at



11:13:27  9   least with respect to Mr. McNatt, you were able



11:13:29 10   to verify that as a result of filing a lawsuit,



11:13:33 11   his image got greater attention because of



11:13:36 12   publicity about the lawsuit, correct?



11:13:38 13                  MS. PELES:  Objection to form.



11:13:40 14           A      I -- that there were articles



11:13:42 15   about the lawsuit, yes.  I was able to verify



11:13:44 16   that there were articles about the lawsuit.



11:13:45 17           Q      But again, sir, I want to be



11:13:46 18   clear, because you were very clear that you



11:13:49 19   didn't search for articles, you did a much



11:13:51 20   narrower Google search looking only for the



11:13:53 21   photo?



11:13:54 22           A      Right.



11:13:54 23           Q      You didn't search for



11:13:55 24   Mr. McNatt's name, you didn't search for his



11:13:57 25   reputation, you didn't search for articles, you
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11:13:59  2   just searched for the image.



11:14:01  3                  And as a result of the search



11:14:03  4   you said you found a number of instances where



11:14:05  5   the image had been reproduced in articles about



11:14:07  6   the lawsuit, correct?



11:14:08  7           A      Correct.



11:14:09  8           Q      So it is fair to say, at least



11:14:10  9   with respect to Mr. McNatt, that by virtue of



11:14:13 10   filing this lawsuit, there was publicity about



11:14:17 11   Mr. McNatt and his work, correct?



11:14:20 12           A      Correct.



11:14:21 13                  MS. PELES:  Objection to form.



11:14:21 14           Q      With respect to Mr. Graham, what



11:14:23 15   did your Google Image search reveal?



11:14:26 16           A      More or less the same thing.



11:14:29 17           Q      How many instances of



11:14:30 18   Mr. Graham's work on-line did you find by



11:14:32 19   performing the Google Image search?



11:14:34 20           A      I seem to recall, again, half a



11:14:36 21   dozen.



11:14:37 22           Q      Half a dozen, okay.



11:14:38 23           A      For the particular image.



11:14:39 24           Q      And in conjunction with doing



11:14:42 25   the Google Image search for Mr. Graham's work,
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11:14:46  2   did you also find publicity about this lawsuit



11:14:51  3   in which his works were reproduced?



11:14:55  4           A      I'm not sure what you mean by



11:14:56  5   publicity.



11:14:57  6           Q      Articles about this lawsuit in



11:14:59  7   which his photographs were reproduced?



11:15:01  8           A      Yes.



11:15:03  9           Q      So with respect to Mr. Graham,



11:15:04 10   in addition to Mr. McNatt, there has been



11:15:08 11   publicity about this lawsuit in which their



11:15:10 12   works have been reproduced, correct?



11:15:12 13           A      Correct.



11:15:14 14           Q      And would you concede that that



11:15:15 15   publicity helps provide greater name



11:15:18 16   recognition or at least greater recognition of



11:15:20 17   the works themselves?



11:15:23 18                  MS. PELES:  Objection to form.



11:15:24 19           A      I don't have an opinion on that.



11:15:25 20           Q      You don't have an opinion.



11:15:26 21                  But prior to that lawsuit you



11:15:27 22   had never heard of Mr. McNatt, correct?



11:15:29 23           A      Correct.



11:15:30 24           Q      But as a result of this lawsuit



11:15:31 25   you did a search and you found that there are
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11:15:33  2   news articles in which his works have been



11:15:36  3   published, correct?



11:15:37  4                  MS. PELES:  Objection to form.



11:15:39  5           A      Correct.



11:15:40  6           Q      But you don't have an opinion of



11:15:42  7   whether -- whether a publication of articles in



11:15:46  8   which a person's work is reproduced would help



11:15:50  9   generate publicity about the work itself?



11:15:55 10           A      I would need a definition of



11:15:56 11   what you mean by publicity.



11:15:57 12           Q      Well, I mean, just by



11:15:59 13   definition, if there are news articles in which



11:16:02 14   a photographer's work is reproduced, wouldn't



11:16:04 15   you agree that that means, that that helps make



11:16:07 16   the work more widely known?



11:16:14 17           A      I suppose.



11:16:16 18           Q      Do you recall any of the



11:16:17 19   publications in which the McNatt and Graham



11:16:20 20   photographs were reprinted in connection with



11:16:22 21   articles about this lawsuit?



11:16:23 22           A      No, I don't recall the specific



11:16:25 23   publications.



11:16:28 24           Q      I'm sorry, I may have asked you



11:16:30 25   this, approximately how many instances of
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11:16:33  2   Mr. Graham's photos did you find on-line when



11:16:36  3   you did this Google Image search?



11:16:38  4           A      Of that particular image, again,



11:16:39  5   I think it was about five or six.



11:16:41  6           Q      And again, just to be clear, the



11:16:43  7   Google Image search we were talking about,



11:16:45  8   those were specific searches about the two



11:16:47  9   photographs at issue in this case?



11:16:48 10           A      Right.



11:16:49 11           Q      The McNatt photo of Kim Gordon



11:16:52 12   and the Graham photo of the Rastafarian smoking



11:16:55 13   a joint?



11:16:56 14           A      That's correct.



11:16:57 15           Q      Thank you.



11:16:58 16                  So let's get back to your expert



11:17:05 17   report.



11:17:06 18                  In paragraph 7 you summarize



11:17:08 19   your opinions.  Could you read into the record



11:17:12 20   for me what you wrote in paragraph 7, please?



11:17:16 21           A      Sure.



11:17:17 22                  "In summary, my opinions are



11:17:21 23   that 1, Plaintiffs' works are creative and



11:17:25 24   expressive and constitute art.



11:17:27 25                  "2, the Prince works use a
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11:17:31  2   substantial portion of Plaintiffs' works, and



11:17:33  3   the Prince works are not transformative of



11:17:36  4   Plaintiffs' works.



11:17:38  5                  "And 3, the Prince works are



11:17:39  6   likely to have a substantially negative impact



11:17:42  7   upon the potential market for or value of



11:17:46  8   Plaintiffs' works.



11:17:47  9                  "My opinions are based on my



11:17:49 10   review of the materials in this case and my



11:17:52 11   experience and specialized knowledge as a



11:17:54 12   photography critic, historian, theorist and



11:17:57 13   curator."



11:18:00 14           Q      So let's start with that third



11:18:01 15   opinion, "The Prince works are likely to have a



11:18:03 16   substantial negative impact upon the market for



11:18:05 17   or value of the Plaintiffs' works."



11:18:07 18                  Now, we have already talked



11:18:08 19   about how this lawsuit has generated publicity



11:18:11 20   about both of those two images.



11:18:14 21                  Could you tell me the basis for



11:18:15 22   your opinion that the use of the Prince works



11:18:18 23   was likely to have a substantially negative



11:18:21 24   impact upon the potential market for or value



11:18:26 25   of the works?
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11:18:27  2                  MS. PELES:  Objection to form.



11:18:29  3           A      Yes, all publicity is not



11:18:36  4   necessarily beneficial publicity.  Some



11:18:39  5   publicity is negative publicity.



11:18:42  6                  So there are several issues I



11:18:46  7   think here that redound not to the benefit of



11:18:52  8   the Plaintiffs.



11:18:55  9                  First of all, the usage of --



11:18:59 10   the unauthorized usage of their work and the



11:19:06 11   Defendant's insistence on his right to do that



11:19:11 12   could very easily persuade others that the



11:19:13 13   works of these two photographers are available



11:19:17 14   for their reuse as well.



11:19:20 15           Q      Anything else?



11:19:20 16           A      Yes.



11:19:23 17                  There is implicitly an imbalance



11:19:26 18   of power in the relationship between the



11:19:31 19   Plaintiffs and the Defendant.



11:19:34 20                  Mr. Prince is a very high



11:19:36 21   profile artist, the Defendants are lower down



11:19:43 22   on the scale, and the implicit disrespect for



11:19:50 23   their authorship of their work that is implicit



11:19:54 24   in his unauthorized usage of their work



11:19:59 25   diminishes them, in my opinion, in the public
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11:20:03  2   eye.



11:20:04  3           Q      Anything else?



11:20:06  4           A      That will do for now.



11:20:08  5           Q      Okay.  So when you said Prince's



11:20:13  6   insistence of his right to do this, what's the



11:20:17  7   basis for your opinion that Mr. Prince has



11:20:20  8   insisted he has a right to do this?



11:20:23  9                  MS. PELES:  Objection to form.



11:20:24 10           A      His usage of the works and his



11:20:28 11   non-acknowledgment of the Defendants' -- of the



11:20:32 12   Plaintiffs' authorship of these works within



11:20:37 13   his own work as presented, that is, his



11:20:41 14   rendering them anonymous in his works, and the



11:20:46 15   very fact of this lawsuit itself, and his



11:20:50 16   defense of himself in this lawsuit.



11:20:52 17           Q      Did you read the deposition of



11:20:54 18   Richard Prince that was given in this case?



11:20:56 19           A      Yes, I did.



11:20:57 20           Q      You did.



11:20:57 21                  Now, in his deposition



11:20:59 22   Mr. Prince doesn't insist that he had the right



11:21:03 23   to take these works, does he?



11:21:05 24                  MS. PELES:  Objection to form.



11:21:11 25           A      I think he does, yes.
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11:21:13  2           Q      You think he does, okay, we will



11:21:15  3   get back to that.



11:21:17  4                  Did you read -- how many volumes



11:21:21  5   of a transcript did you read?



11:21:25  6           A      Volumes?



11:21:26  7           Q      Yes, how many pages was



11:21:27  8   Mr. Prince's deposition transcript?



11:21:31  9           A      What I received is listed in



11:21:33 10   the -- in my deposition.



11:21:36 11           Q      Right, but Mr. Prince was



11:21:38 12   deposed in this case.



11:21:40 13           A      Yes.



11:21:40 14           Q      Just as I am deposing you today.



11:21:42 15           A      Yes.



11:21:42 16           Q      And there was a court reporter



11:21:43 17   present who transcribed the deposition.



11:21:46 18           A      Right.



11:21:47 19           Q      And in that deposition,



11:21:47 20   Mr. Prince was asked about his knowledge of



11:21:52 21   these works, whether he knew who the authors



11:21:54 22   were, why he used them.



11:21:57 23                  Do you recall reading a



11:21:58 24   transcript where he was asked those questions



11:22:01 25   and talked about that?
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11:22:04  2           A      No.



11:22:05  3           Q      You didn't read that, okay.  I



11:22:07  4   didn't think so.



11:22:09  5                  Because --



11:22:10  6                  MS. PELES:  Objection to form.



11:22:11  7           Q      -- in fact, Mr. Prince didn't



11:22:13  8   insist that he had a right to do this.



11:22:16  9                  So let me ask you this.



11:22:17 10                  MS. PELES:  Objection to form.



11:22:18 11           Q      As an expert --



11:22:19 12                  MR. BALLON:  Strike that.



11:22:20 13           Q      As an expert in this case, if I



11:22:22 14   asked you to assume that Mr. Prince did not



11:22:25 15   insist he had a right to use these works, and



11:22:30 16   if he had testified that because these works



11:22:32 17   had been posted in social media he assumed that



11:22:35 18   the people who posted them wanted them to be



11:22:38 19   disseminated, do you believe that that would



11:22:41 20   have an impact on your opinion?



11:22:43 21           A      No.



11:22:45 22           Q      So, then, in fact, when you say



11:22:46 23   that Mr. Prince insisted that he had a right to



11:22:49 24   do so, that actually doesn't impact your



11:22:51 25   opinion in this case one way or the other, does
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11:22:53  2   it?



11:22:53  3           A      No.



11:22:54  4                  MS. PELES:  Objection to form.



11:22:54  5           Q      Then you also talked about how



11:22:56  6   your opinion was based on what you said was an



11:22:58  7   imbalance, an implicit disrespect for these



11:23:03  8   photographers which you said diminished them in



11:23:05  9   the eyes of the public, is that correct?



11:23:07 10           A      Yes.



11:23:08 11           Q      And what is the basis for your



11:23:10 12   view that there was an imbalance and implicit



11:23:14 13   disrespect?



11:23:15 14                  MS. PELES:  Objection to form.



11:23:17 15           A      The basis for the opinion that



11:23:21 16   it's an imbalance is, I think, self-evident in



11:23:26 17   Mr. Prince's prominence in the field and the



11:23:31 18   lower level of recognition that Mr. McNatt and



11:23:36 19   Mr. Graham enjoy.



11:23:39 20           Q      Wouldn't that lower level of



11:23:40 21   recognition actually mean that the use by



11:23:43 22   Mr. Prince, if anything, would increase their



11:23:45 23   prominence and profile?



11:23:47 24           A      No.



11:23:47 25           Q      Why?
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11:23:48  2           A      Because he left them anonymous,



11:23:50  3   he refused to identify them.



11:23:52  4           Q      Now, why do you say he refused



11:23:54  5   to identify them?



11:23:55  6           A      Because he didn't identify them



11:23:56  7   when he could have.  I was readily able to



11:23:58  8   identify the makers of both these photographs



11:24:00  9   by dropping -- even if the image, even if he



11:24:02 10   didn't know originally whose images they were,



11:24:04 11   I was readily able to identify the makers of



11:24:07 12   these images by dropping them into Google



11:24:09 13   Search, Google Image Search.



11:24:12 14                  Which Mr. McNatt -- excuse me,



11:24:14 15   Mr. Prince is clearly well versed in digital



11:24:20 16   issues and on-line issues.



11:24:21 17                  Apparently he's able to



11:24:23 18   construct a hack that enables him to affect the



11:24:26 19   content of an Instagram post.



11:24:30 20                  So I'm sure that he is aware of



11:24:31 21   Google Search, and if not, could become aware



11:24:34 22   of it, and could have found out who the makers



11:24:36 23   of these two images were, and apparently did



11:24:42 24   not.



11:24:42 25           Q      But you don't actually know
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11:24:43  2   whether Mr. Prince knew about Google Image



11:24:45  3   Search at the time he made these works, do you?



11:24:48  4           A      No, I don't.



11:24:51  5           Q      With respect to the



11:24:52  6   attribution -- did you read the depositions of



11:24:58  7   Mr. McNatt and Mr. Graham taken in this case?



11:25:04  8                  MS. PELES:  Objection to form.



11:25:05  9           A      I don't think I read -- I read



11:25:07 10   the documents that counsel for the Defendant



11:25:12 11   submitted to me.



11:25:13 12                  I don't think those were the



11:25:14 13   complete depositions.



11:25:15 14           Q      Okay.



11:25:15 15           A      I think those were reports.



11:25:17 16           Q      Okay.



11:25:18 17                  So, in this case Mr. McNatt was



11:25:22 18   deposed, and at his deposition it came out that



11:25:30 19   almost immediately after Mr. Prince posted his



11:25:37 20   work on-line that both Paper magazine and



11:25:41 21   Mr. McNatt identified himself as the



11:25:46 22   photographer of the original image.



11:25:49 23                  Were you aware of that?



11:25:50 24           A      No.



11:25:50 25           Q      So this is the first time you're
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11:25:51  2   hearing about it?



11:25:52  3           A      Yes.



11:25:55  4           Q      Does that impact your opinion?



11:25:58  5                  You said that the publicity in



11:26:03  6   this case would be diminished in the eyes of



11:26:05  7   the public because people wouldn't know that



11:26:07  8   Mr. McNatt was the author.



11:26:09  9                  But if I told you that



11:26:10 10   Mr. McNatt and Paper magazine immediately



11:26:13 11   identified Mr. McNatt as the author, would that



11:26:16 12   change your opinion of whether the publicity



11:26:18 13   from this use would diminish Mr. McNatt's



11:26:23 14   perception in the eyes of the public?



11:26:26 15           A      Are you saying that Mr. Prince



11:26:28 16   immediately identified Mr. McNatt whenever he



11:26:30 17   presented these works?



11:26:32 18           Q      Mr. McNatt and Paper magazine



11:26:35 19   identified Mr. McNatt as the author of the



11:26:40 20   original photo in comments when Mr. Prince



11:26:45 21   posted the work in social media.



11:26:49 22                  So it became immediately known,



11:26:50 23   once the work was published, it became



11:26:52 24   immediately known that Mr. McNatt was the



11:26:55 25   original photographer.
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11:26:56  2                  If I ask you to assume that as a



11:26:58  3   fact, wouldn't that undermine your opinion that



11:27:01  4   the publicity diminished the -- diminished



11:27:09  5   Mr. McNatt or his work in the eyes of the



11:27:10  6   public?



11:27:11  7           A      No.



11:27:11  8           Q      Why?



11:27:14  9           A      Because it does not demonstrate



11:27:15 10   in any way that that indication of authorship



11:27:23 11   enhanced Mr. McNatt's reputation or the market



11:27:28 12   value of his work.



11:27:29 13           Q      Okay.  But conversely, I



11:27:30 14   understand -- conversely, do you have any



11:27:34 15   actual evidence you can point to that the uses



11:27:37 16   by Mr. Prince in this case of the McNatt and



11:27:39 17   Graham photos actually diminished the



11:27:42 18   reputation of either photographer or their



11:27:44 19   photos?



11:27:45 20           A      No.



11:27:46 21           Q      So this is really your theory,



11:27:48 22   but it's not something where there is some



11:27:51 23   evidence you can point to, correct?



11:27:52 24                  MS. PELES:  Objection to form.



11:27:53 25           A      It's my opinion.
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11:27:53  2           Q      It's your opinion?



11:27:55  3           A      I was asked to state my opinion.



11:27:57  4           Q      Is there any way to test that



11:27:58  5   opinion?



11:28:06  6           A      I suppose the test would be to



11:28:08  7   see if the sales of those images have risen by



11:28:21  8   some considerable amount since the use of --



11:28:26  9   since the published use of them by Mr. Prince.



11:28:31 10           Q      And what level do you consider a



11:28:33 11   considerable amount?



11:28:37 12           A      I don't know the individual



11:28:38 13   sales track records of these photographers, so



11:28:41 14   I couldn't give a quantity, a hypothetical



11:28:47 15   quantity.



11:28:47 16           Q      So wait a second, in opining in



11:28:50 17   this case that Prince's use had an adverse



11:28:56 18   impact on the market for these two photographs,



11:28:59 19   you didn't actually look at the sales records



11:29:02 20   for either of these photos?



11:29:04 21                  MS. PELES:  Objection to form.



11:29:05 22           A      That was not my -- I did not say



11:29:07 23   that it had had an adverse effect.  That's a



11:29:10 24   false statement.



11:29:11 25           Q      So you really don't know either
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11:29:12  2   way whether it's had a positive impact, a



11:29:16  3   negative impact or maybe no impact at all?



11:29:19  4                  MS. PELES:  Objection to form.



11:29:19  5           Q      You don't know, do you, sir?



11:29:20  6           A      No, I don't know.



11:29:21  7           Q      So this is just your theory, but



11:29:23  8   it's a theory that wasn't based on review of



11:29:26  9   any actual sales records by either of the



11:29:28 10   Defendants in this case with respect to the two



11:29:30 11   photos at issue, was it?



11:29:32 12                  MS. PELES:  Objection to form.



11:29:32 13           A      No.



11:29:36 14                  But let me -- I need to clarify



11:29:38 15   this.  It wasn't my theory that it had had, as



11:29:41 16   you put it, those are your words, an adverse



11:29:43 17   effect.



11:29:44 18           Q      I'm sorry?



11:29:45 19           A      I never stated that Mr. Prince's



11:29:48 20   uses of these photographs had had, these are



11:29:51 21   your words I'm repeating here, a negative



11:29:54 22   effect.



11:29:57 23                  I never stated that.  Those are



11:29:58 24   your words.



11:29:59 25           Q      So then what is your opinion?
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11:30:00  2   I'm sorry.



11:30:02  3           A      My opinion was that it could



11:30:03  4   have.



11:30:04  5           Q      Could have?



11:30:04  6           A      Yes, which is different than had



11:30:05  7   had.



11:30:06  8           Q      So, it could, but then also



11:30:08  9   equally it could not; it actually might have



11:30:10 10   enhanced their reputations, correct?



11:30:13 11                  MS. PELES:  Objection to form.



11:30:13 12           A      I wouldn't know.



11:30:14 13           Q      You wouldn't know.



11:30:16 14                  So --



11:30:17 15           A      I haven't -- let's put it this



11:30:19 16   way, I have not seen anything that suggests



11:30:21 17   that their reputations have been enhanced,



11:30:24 18   including the articles that I found relative to



11:30:28 19   this case, they did not suggest that somehow



11:30:30 20   these photographers were -- that their profile,



11:30:36 21   that their reputations had been enhanced by



11:30:39 22   Prince's use of the work.



11:30:40 23           Q      But you also haven't seen



11:30:41 24   anything to suggest that their reputations have



11:30:43 25   been impaired, have you?
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11:30:45  2           A      No.



11:30:45  3           Q      So you really haven't seen any



11:30:47  4   evidence either way?



11:30:48  5           A      No.



11:30:53  6                  MR. BALLON:  Why don't we take a



11:30:54  7           break, its 11:30; maybe a ten minute



11:30:57  8           break.



11:30:59  9                  MS. APPLETON:  Before we go off



11:31:00 10           the record, I would like to point out



11:31:01 11           that it appears that the updated CV was



11:31:05 12           sent perhaps to a mailing list for just



11:31:08 13           the McNatt case, and that nobody on



11:31:09 14           behalf of Gagosian Gallery, Inc. or



11:31:11 15           Laurence Gagosian received the updated



11:31:14 16           CV.



11:31:14 17                  We now have a copy, but this is the



11:31:15 18           first time that we have been able to see



11:31:17 19           it.



11:31:19 20                  MS. PELES:  Okay, I apologize for



11:31:21 21           that.



11:31:22 22                  MS. APPLETON:  We ask in the



11:31:22 23           future the mailing list for the Graham



11:31:24 24           case be used as well for anything like



11:31:26 25           that.
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11:31:27  2                  MS. PELES:  Understood.



11:31:28  3                  THE VIDEOGRAPHER:  One moment,



11:31:29  4           please.  Watch your microphones.



11:31:31  5                  Here now marks the end of video



11:31:33  6           file number 1.  The time is now 11:31 a.m.



11:31:36  7           We are now off the record.



11:31:38  8                  (At this point in the proceedings



11:31:38  9           there was a recess, after which the



11:31:38 10           deposition continued as follows:)



11:59:21 11                  THE VIDEOGRAPHER:  Here now marks



11:59:22 12           the beginning of video file number 2,



11:59:24 13           the time is 11:59 a.m.  We are back on



11:59:27 14           the record.



11:59:29 15           Q      Mr. Coleman, are you a member of



11:59:32 16   the National Writers' Union?



11:59:34 17           A      I am not currently a member, but



11:59:35 18   I have been, I was a member for a number of



11:59:37 19   years, yes.



11:59:38 20           Q      Have you held any executive



11:59:39 21   positions with the National Writers' Union?



11:59:45 22           A      Not that I recall, no.



11:59:46 23           Q      Are you a member of any other



11:59:47 24   unions or guilds?



11:59:48 25           A      I am a past member of the
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11:59:50  2   American Society of Journalists & Authors, the



11:59:53  3   Authors' Guild, the International Association



11:59:57  4   of Critics of Art, and I am a current member of



12:00:02  5   the Society for Photographic Education.



12:00:06  6           Q      I'm sorry, what was the last



12:00:07  7   one?



12:00:07  8           A      The Society for Photographic



12:00:09  9   Education.



12:00:12 10           Q      What is the Society for



12:00:12 11   Photographic Education?  I'm not familiar with



12:00:15 12   that.



12:00:15 13           A      The Society for Photographic



12:00:16 14   Education was founded roughly 50 years ago, I



12:00:20 15   think it's a little over 50 years now.



12:00:23 16                  And it's basically an



12:00:24 17   organization of photography teachers and other



12:00:28 18   people involved in photo education, most of it



12:00:31 19   post-secondary, meaning college level, art



12:00:36 20   institute level, et cetera.



12:00:37 21                  But there was some high school



12:00:38 22   teachers and grade school teachers of



12:00:40 23   photography in the organization, and there are



12:00:42 24   other people, critics, curators, et cetera,



12:00:44 25   whose work sort of overlaps with photo
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12:00:47  2   education.



12:00:48  3           Q      Can you tell me what's the



12:00:49  4   International Association of Art Critics?



12:00:52  5           A      It's what it says, it's an



12:00:54  6   international association of art critics.



12:01:00  7           Q      Okay, how long have you been a



12:01:02  8   member of that organization?



12:01:04  9           A      My membership in most of these



12:01:06 10   organizations has lapsed in recent years,



12:01:08 11   because I'm not as actively involved in



12:01:11 12   publishing my work as I used to be.



12:01:15 13                  But it's -- it was founded I



12:01:18 14   believe in Europe, post World War II, and it



12:01:24 15   has branches in different countries and holds



12:01:29 16   annual national conferences and I think an



12:01:32 17   international conference as well every year.



12:01:36 18           Q      And you're less involved in



12:01:37 19   these organizations because earlier you



12:01:39 20   testified you're semi-retired, is that correct?



12:01:41 21           A      Yeah, I'm less professionally



12:01:43 22   involved in publishing and in the diversity in



12:01:46 23   publications than I used to be.



12:01:47 24                  I'm mostly publishing on my blog



12:01:49 25   at this point.
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12:01:50  2           Q      I see.  And when did you cut



12:01:52  3   back on your involvement in organizations?



12:01:54  4           A      In those organizations, probably



12:01:55  5   over the -- within the last ten years.



12:01:59  6           Q      Within the last ten years, okay.



12:02:04  7                  Do you use Instagram?



12:02:06  8           A      No, I don't, but I look at it.



12:02:08  9   I'm basically a writer, so Instagram is not as



12:02:10 10   useful to me as it would be to somebody who



12:02:13 11   makes a lot of pictures.



12:02:14 12           Q      Do you use other social media



12:02:16 13   platforms?



12:02:16 14           A      Oh, yes.  I am on Twitter, I am



12:02:18 15   on, there is a new one called Alignable, I have



12:02:23 16   a LinkedIn account, I had a Facebook account



12:02:26 17   until very recently.



12:02:28 18                  Once Mark Zuckerberg announced



12:02:30 19   that he considered us fucking idiots for



12:02:34 20   trusting us with that data, I promptly took my



12:02:38 21   Facebook page down.



12:02:39 22                  So yes, I'm aware of and



12:02:40 23   involved in social media.



12:02:42 24           Q      So, with respect to Facebook,



12:02:44 25   what exactly was the incident that caused you
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12:02:47  2   to cancel your Facebook account?



12:02:49  3           A      It was recently revealed that at



12:02:50  4   the outset of Facebook, while he was still



12:02:54  5   developing it, Mark Zuckerberg was in



12:02:56  6   correspondence with I guess a friend of his who



12:02:58  7   was also involved in the project, maybe, and



12:03:01  8   who expressed surprise at the fact that people



12:03:04  9   were trusting him with all of this personal



12:03:07 10   data.



12:03:07 11                  And he said yeah, "they are



12:03:08 12   fucking idiots," I think that's the quote,



12:03:11 13   something truly derogatory on that level, and I



12:03:13 14   thought okay, that's it for me, so I am out.



12:03:17 15           Q      I see, okay.



12:03:20 16                  And with respect to Twitter,



12:03:23 17   when did you first set up a Twitter account?



12:03:28 18           A      Four or five years ago.



12:03:29 19           Q      What's your handle?



12:03:31 20           A      ADColeman1.



12:03:34 21           Q      And there is an ADColeman



12:03:37 22   someone else has?



12:03:38 23           A      No, I don't know why that -- I



12:03:41 24   put my own name in and they said taken or



12:03:44 25   whatever it was.
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12:03:45  2                  I never located another one,



12:03:49  3   but -- so I just added a 1 to it.



12:03:54  4           Q      I see.  And what do you -- how



12:03:56  5   active are you in terms of tweeting?



12:03:59  6           A      Not hugely active.  I haven't



12:04:01  7   done anything for a bit, but foremostly I use



12:04:06  8   it to make announcements of when I am giving a



12:04:09  9   lecture or making some kind of public



12:04:13 10   appearance or when a new post appears on my



12:04:15 11   blog, something, things of that nature.



12:04:21 12           Q      Okay.



12:04:23 13           A      Basically for professional



12:04:24 14   announcements, not for personal announcements.



12:04:29 15           Q      Okay, all right.



12:04:30 16                  Let's get back to your report,



12:04:33 17   sir, I want to go back to paragraph 7, the



12:04:37 18   summary of your opinions.



12:04:41 19                  You opined that the Prince works



12:04:43 20   use a substantial portion of Plaintiffs' works



12:04:47 21   and the Prince works are not transformative of



12:04:50 22   Plaintiffs' works.



12:04:52 23                  When you say substantial



12:04:53 24   portion, what do you mean?



12:04:55 25           A      I mean the -- the larger amount
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12:05:01  2   of the -- the total of the original images as I



12:05:06  3   have seen them.



12:05:10  4           Q      In your view is that significant



12:05:12  5   to the issue of fair use?



12:05:15  6           A      Yes.



12:05:17  7           Q      Where do you draw the line



12:05:18  8   between what would be a significant and a not



12:05:25  9   significant portion -- sorry, substantial?



12:05:29 10                  Where would you draw the line



12:05:30 11   between substantial portion and insubstantial



12:05:33 12   portion?



12:05:35 13           A      Well, again, you would have to



12:05:36 14   deal with that on a case by case basis.  I



12:05:38 15   think there is no overall line that can be



12:05:42 16   drawn.



12:05:43 17           Q      So, how do you know when that --



12:05:46 18   when you are in the area of substantial; is it



12:05:48 19   based on your judgment and experience?



12:05:50 20           A      It's based on judgment and



12:05:52 21   experience.  It's also based on the fact that



12:05:54 22   the major content of both of these images is



12:06:00 23   included in the versions of them that



12:06:03 24   Mr. Prince appropriated.



12:06:08 25           Q      Did you review any case law on
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12:06:11  2   fair use in putting together this opinion?



12:06:14  3           A      No.



12:06:16  4           Q      Do you typically review fair use



12:06:20  5   opinions when they come out?



12:06:22  6           A      When they pertain to



12:06:23  7   photography, often, yes.



12:06:25  8           Q      Often.



12:06:26  9                  Are you familiar with the Cariou



12:06:28 10   case?



12:06:28 11           A      Yes.



12:06:29 12           Q      Did you read the Cariou case



12:06:30 13   when it came out?



12:06:32 14           A      If you mean did I read the



12:06:34 15   entirety, no?  But I read summaries of it in



12:06:37 16   various publications.



12:06:40 17           Q      And do you think that that's a



12:06:43 18   good opinion?



12:06:45 19                  MS. PELES:  Objection to form.



12:06:48 20           A      Good is a value judgment.



12:06:49 21           Q      Do you think it's a correct



12:06:50 22   opinion?



12:06:51 23           A      No.



12:06:52 24           Q      In what ways do you think the



12:06:53 25   Cariou opinion is not correct?
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12:06:55  2           A      I think that the majority of the



12:07:01  3   content of the imagery was appropriated, and I



12:07:06  4   think that goes against the fair use



12:07:09  5   requirement that only small portions,



12:07:13  6   comparatively small portions be used.



12:07:15  7           Q      Did you read the District



12:07:17  8   Court's opinion in this case denying the



12:07:20  9   Defendant's motion to dismiss?



12:07:23 10           A      In the Cariou case?



12:07:24 11           Q      No, in this case, in this case



12:07:27 12   involving Graham and McNatt.



12:07:29 13           A      I don't believe that was in the



12:07:31 14   documents that I was presented with.



12:07:33 15           Q      I see, I see.



12:07:34 16                  But the Cariou case was --



12:07:37 17           A      No, no, that is years before.



12:07:40 18           Q      That's something that you read



12:07:40 19   years before?



12:07:41 20           A      Yes.



12:07:45 21           Q      All right, so you didn't read



12:07:46 22   independently about it.



12:07:48 23                  Did you have an opinion about



12:07:50 24   Mr. Prince or his works at the time you were



12:07:52 25   contacted by the Cravath law firm to possibly

�                                                            83



          1                      ALLAN COLEMAN



12:07:56  2   write a report in this case?



12:07:58  3           A      I don't know Mr. Prince, I have



12:08:00  4   no opinion about him.



12:08:02  5           Q      Did you have an opinion of his



12:08:03  6   work?



12:08:05  7           A      I have seen various of his



12:08:07  8   works, and have opinions about those works,



12:08:13  9   depending on -- depending on the works.  That's



12:08:18 10   not an overall opinion.



12:08:19 11           Q      But you have written about



12:08:21 12   his -- you had written about his use of



12:08:23 13   photography in art, hadn't you?



12:08:26 14           A      Only really in passing.  I've



12:08:27 15   never really reviewed an exhibition or a



12:08:30 16   publication of his work.



12:08:32 17           Q      I see.



12:08:32 18                  Did you inspect the Prince



12:08:36 19   paintings at issue in this case in preparing



12:08:38 20   your report?



12:08:39 21           A      No.



12:08:43 22           Q      Have you seen them at any time?



12:08:48 23                  MS. PELES:  Objection to form.



12:08:48 24           A      Only in reproduction.



12:08:50 25           Q      And by reproduction, do you mean
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12:08:53  2   photocopied pages?



12:08:55  3           A      Right, yeah.



12:08:58  4           Q      Do you know what size they are?



12:09:00  5           A      Not offhand, no, but I



12:09:01  6   understand that they are large.  Bigger than a



12:09:05  7   breadbox.



12:09:06  8           Q      Bigger than a breadbox, okay.



12:09:13  9                  All right, and -- so with



12:09:16 10   respect to your opinion, the Prince works are



12:09:19 11   not transformative, what is the basis for that



12:09:21 12   opinion?



12:09:24 13           A      Well, let me give you an example



12:09:26 14   from my own professional practice so that --



12:09:31 15   because it's easier for me maybe to explain



12:09:33 16   that way.



12:09:35 17                  I work on the Apple platform, so



12:09:37 18   I write on a Mac.



12:09:41 19                  In writing on a Mac, I use Word



12:09:42 20   for Mac, which is a Microsoft program, and I



12:09:47 21   generally save my files as rich text format



12:09:51 22   files, because they are most easily readable by



12:09:54 23   all other word processing programs.



12:09:56 24                  And in my files, I generally



12:09:58 25   work in the type font that's called Arial,
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12:10:01  2   which is a sans serif font, because I find that



12:10:05  3   easy to read, and I have a 12 point on my



12:10:09  4   screen, 12 point font.



12:10:13  5                  So my file, my rich text file is



12:10:16  6   a Word for Mac rich text file, that is in arial



12:10:21  7   12 point.



12:10:23  8                  When I write an essay and I find



12:10:25  9   an editor who is interested in, or a publisher,



12:10:28 10   book publisher who is interested in publishing



12:10:30 11   that essay, I send them that file.



12:10:34 12                  Now, when they get that file,



12:10:36 13   most often they are not necessarily anyhow, Mac



12:10:41 14   users, so they will import that file into most



12:10:44 15   probably Word for Windows which transforms it



12:10:48 16   in some way.  It changes it, certainly.



12:10:52 17                  And they may very well not work



12:10:54 18   in rich text format file.  They are, most will



12:10:56 19   be probably going to make that a Word .doc file



12:10:59 20   or Word .docx file, which is most common in the



12:11:02 21   publishing industry.



12:11:07 22                  That editor may very well not



12:11:10 23   appreciate reading in Arial 12 point, they may



12:11:12 24   change it to a serif font, like Times New



12:11:15 25   Roman, and they may bump up the type size to 14
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12:11:19  2   point.



12:11:20  3                  So they have already changed my



12:11:23  4   file in those ways.



12:11:26  5                  Then they and I are going to



12:11:27  6   have a discussion in which we negotiate -- in



12:11:33  7   which we negotiate editorial changes, and we



12:11:38  8   will agree on a certain set of editorial



12:11:41  9   changes.



12:11:41 10                  And I will then license to them



12:11:44 11   publication rights to that essay, whatever



12:11:47 12   rights we have negotiated for English language



12:11:51 13   publication rights, whatever.



12:11:55 14                  They will then send that file to



12:11:58 15   their -- the file, the edited version that we



12:12:00 16   have created, they will send that to their



12:12:03 17   in-house design or their outsourced design



12:12:07 18   firm.



12:12:07 19                  And that designer will drop that



12:12:09 20   file into an InDesign template.  So it will



12:12:11 21   cease to be a Word file in either Word RTF for



12:12:15 22   Mac or Word doc or docx for Windows, and it



12:12:19 23   will become an InDesign file.



12:12:21 24                  And then they will contextualize



12:12:22 25   it, they will put a headline on it, which may
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12:12:25  2   or may not be the title I gave the piece.



12:12:27  3                  They will put surrounding



12:12:29  4   material, they may add an editor's note, they



12:12:33  5   may add illustrations, they may add other



12:12:35  6   things.



12:12:36  7                  There will probably be ads



12:12:37  8   involved, and they will recontextualize it.



12:12:44  9                  They will send that, the



12:12:45 10   designer will then send that final to their



12:12:48 11   printer, and their printer will print that out



12:12:52 12   as an actual printed page on paper.



12:12:56 13                  That is a radically different



12:12:57 14   form from what I originally created, but as I



12:13:02 15   understand it, that is still my essay.



12:13:06 16                  Even though it has been



12:13:08 17   radically transformed by all of these



12:13:09 18   technological changes, that is still my essay,



12:13:11 19   and that content is still exactly my content



12:13:15 20   covered by copyright.



12:13:18 21                  Now, so when you as a subscriber



12:13:21 22   to this magazine, pick this up, you are reading



12:13:24 23   my essay, as I understand it.  You are not



12:13:27 24   reading their essay, you are reading my essay.



12:13:30 25                  Now, let's go -- this may go a
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12:13:32  2   step further, because this magazine quite



12:13:35  3   probably nowadays will have an on-line aspect,



12:13:40  4   so they will post it on-line.



12:13:42  5                  Well, to post it on-line, it has



12:13:44  6   to be transformed yet again into hypertext



12:13:46  7   markup language, HTML, and it will be



12:13:49  8   transformed that way.



12:13:50  9                  So you may read it that way or



12:13:51 10   someone else may read it that way, further



12:13:53 11   transformed.



12:13:55 12                  But that is still, as I



12:13:56 13   understand it, my essay.



12:13:59 14                  Now, beyond that, you may



12:14:02 15   decide, because you are a subscriber, you have



12:14:04 16   access to the on-line version as well, and you



12:14:06 17   really like a passage in my essay and you



12:14:11 18   decide you want to put that passage on your



12:14:13 19   wall.



12:14:14 20                  So you copy and paste that text,



12:14:16 21   and you put it into a program that enables you



12:14:22 22   to change the font.



12:14:24 23                  You happen to prefer, because I



12:14:26 24   can see from your age and style of dress, what



12:14:29 25   that would be you happen to prefer a 1960
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12:14:31  2   psychodelic type font.



12:14:33  3                  And you put my text into a 1960



12:14:37  4   psychodelic type font, and you add some 1960



12:14:40  5   style flower power images to it, and you blow



12:14:45  6   it up to a certain size, and you send it out to



12:14:49  7   a company.



12:14:49  8                  And there are many such



12:14:50  9   companies that will take an image, you turn it



12:14:54 10   into a JPEG and you blow it up and you send to



12:14:56 11   it to a company that will turn that into a work



12:14:58 12   on canvas for your wall, and it comes back in



12:15:02 13   two weeks and you put it up on your wall.



12:15:06 14                  And you have radically



12:15:06 15   transformed an excerpt of my text, and that is



12:15:11 16   still my text, as I understand it.



12:15:15 17                  You haven't gained copyright to



12:15:16 18   it, you haven't gained authority to market it



12:15:19 19   in any way; that's still my text.



12:15:23 20                  So that's how I understand this



12:15:25 21   as a maker of intellectual property.



12:15:28 22           Q      But text is different than a



12:15:29 23   painting, isn't it?



12:15:30 24           A      No, it's -- it can be, but it's



12:15:32 25   also a graphic element, and many designers
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12:15:36  2   simply treat it as a graphic element, so it's



12:15:38  3   not inherently different in that sense.



12:15:43  4           Q      But a painting generally is



12:15:45  5   different than the process of editing text,



12:15:49  6   which doesn't involve the addition of new



12:15:51  7   original creative material, correct?



12:15:53  8                  MS. PELES:  Objection to form.



12:15:56  9           A      Not necessarily.  There are



12:15:57 10   people who paint texts.



12:16:01 11           Q      How long have you been blogging



12:16:02 12   about copyright and photography?



12:16:07 13           A      I actually began publishing on



12:16:09 14   the internet in 1995, publishing a website that



12:16:14 15   eventually became called the Nearby Cafe, which



12:16:18 16   included, among other content, a newsletter of



12:16:23 17   mine.



12:16:23 18                  This was pre-blogware, a



12:16:25 19   newsletter of mine called C, the letter C, the



12:16:28 20   speed of light.



12:16:30 21                  And that eventually turned into



12:16:32 22   a blog which I've been publishing since,



12:16:36 23   roughly nine years, called Photo Critic



12:16:38 24   International.



12:16:40 25                  So that began in June, if I
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12:16:42  2   recall, 2009.



12:16:45  3           Q      So you've been writing a blog



12:16:46  4   for about nine years, and you've been writing



12:16:48  5   about photography and copyright issues for



12:16:51  6   roughly 23 years?



12:16:53  7           A      No, roughly 50 years.



12:16:55  8           Q      50 years, yes?



12:16:56  9                  But writing on-line for 25



12:16:59 10   years?



12:16:59 11           A      Yes.



12:17:00 12           Q      And writing in general in



12:17:02 13   copyright issues for roughly 50 years?



12:17:05 14           A      Roughly.



12:17:05 15           Q      Can you think of any instance in



12:17:07 16   that time when a photograph has been reused in



12:17:12 17   a painting where you feel that that reuse was



12:17:17 18   properly a fair use?



12:17:23 19           A      You need to define photograph.



12:17:24 20   Are you speaking of the image or are you



12:17:27 21   speaking of the object?



12:17:29 22           Q      Explain the difference.



12:17:31 23           A      Well, a photograph, as we used



12:17:40 24   to think of it, meaning a physical print,



12:17:45 25   right, exists as both an image and an object.
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12:17:50  2                  There is a physical thing,



12:17:51  3   right, which is the print, and there is the



12:17:56  4   image, which is not -- it's embedded in that



12:18:01  5   physical thing, but it can be embedded in other



12:18:04  6   things, including nonmaterial things, for



12:18:10  7   example a JPEG.



12:18:12  8                  A JPEG is not in the -- do I



12:18:16  9   need to explain JPEG?



12:18:18 10           Q      No, I understand what a JPEG is.



12:18:21 11           A      A JPEG is not, in a certain



12:18:23 12   sense, a physical thing.  It exists as a set



12:18:26 13   of, you know, 1s and 0s on a drive somewhere.



12:18:33 14                  But it's not a physical thing in



12:18:34 15   the way that a gelatin silver print is a print.



12:18:38 16                  So, there are paintings that



12:18:43 17   include physical prints of photographs, and



12:18:47 18   there are paintings that include or are derived



12:18:52 19   from photographic images, and they are not one



12:18:57 20   and the same thing, although they may be one



12:18:59 21   and the same thing.



12:19:00 22           Q      I see.  Well, let's start more



12:19:02 23   broadly.  From either category, can you



12:19:04 24   identify an instances in your 50 year career



12:19:09 25   when a photograph has been reused in a painting
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12:19:12  2   that you have considered to be properly a fair



12:19:15  3   use?



12:19:18  4           A      I am sure there are, yes.



12:19:19  5           Q      Can you identify any?



12:19:30  6           A      Reused specifically in a



12:19:32  7   painting?



12:19:32  8           Q      Yes.



12:19:36  9           A      Yes, certainly.



12:19:37 10           Q      Okay.



12:19:37 11           A      There is a series by, of



12:19:41 12   paintings by Bob Dillon, the musician, that



12:19:45 13   have begun to be exhibited and published in



12:19:49 14   reproduction form in the last, I would say four



12:19:52 15   or five years.



12:19:57 16                  And many of those paintings have



12:19:58 17   been done from photographs.



12:20:03 18           Q      And what is it about those



12:20:04 19   paintings that make the use of photographs a



12:20:07 20   fair use, in your view?



12:20:09 21           A      He licensed the usage of any



12:20:11 22   copyrighted photographs.



12:20:12 23           Q      I see.  So the fact that he got



12:20:14 24   a license then makes it permissible, in your



12:20:18 25   view?
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12:20:18  2           A      Yes.



12:20:19  3           Q      So --



12:20:20  4           A      I understand that that's the



12:20:21  5   legal fact.



12:20:22  6           Q      Right.  So let me ask, I want to



12:20:24  7   make sure I'm clear, in your 50 year career



12:20:28  8   writing about photographs and copyright, are



12:20:30  9   you aware of any instance when an artist used a



12:20:37 10   photograph in a painting without paying a



12:20:40 11   licensee where you believe that use properly



12:20:43 12   was a fair use?



12:20:45 13           A      A copyrighted photograph?



12:20:47 14           Q      Yes.



12:20:51 15           A      Not if the entire photograph was



12:20:53 16   used.



12:20:54 17           Q      Okay.  And is it your view that



12:20:55 18   if an entire copyrighted photograph is used in



12:20:58 19   a painting, it will never be a fair use?



12:21:02 20           A      Well, again, this is -- this



12:21:04 21   depends, it depends on the quality or the style



12:21:08 22   of the painting, for example.



12:21:10 23                  If it is radically transformed



12:21:11 24   by the painting and is simply the basis for the



12:21:13 25   painting, that would be different than if it's
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12:21:18  2   pretty much replicated line for line, tone for



12:21:21  3   tone.



12:21:21  4           Q      When you say radically



12:21:22  5   transformed by the painting, what do you mean?



12:21:25  6                  Do you mean if the photographic



12:21:26  7   image itself is radically transformed, or if



12:21:29  8   the use surrounding the photograph is --



12:21:33  9   involves radical transformation?



12:21:37 10           A      I would mean that the photograph



12:21:39 11   itself would be radically transformed



12:21:42 12   stylistically in some way.



12:21:44 13                  If, let's say a



12:21:49 14   photojournalistic image had been rendered by



12:21:52 15   Picasso in one of his many styles, I would



12:21:56 16   consider that a fair use of the image.



12:22:01 17           Q      But your view is if a -- if a



12:22:04 18   copyrighted photograph is used without radical



12:22:10 19   transformation of the photograph itself, then



12:22:12 20   by definition, regardless of how it's used in a



12:22:15 21   painting, it wouldn't be a fair use?



12:22:18 22           A      It would certainly be up for



12:22:20 23   question.



12:22:26 24           Q      Well, is it your opinion that it



12:22:30 25   would be possible to use a photo without
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12:22:34  2   modifying the photo in a painting where,



12:22:37  3   because of the other artistic things about the



12:22:41  4   painting, besides the photograph, that the use



12:22:43  5   would be a fair use, in your view?



12:22:48  6           A      No.



12:22:54  7                  And again, we are -- we are



12:22:57  8   speaking of the photographic image and not the



12:23:00  9   photographic object.



12:23:01 10                  I need this to be very clear.



12:23:02 11           Q      Okay.  And again, to be clear,



12:23:04 12   the photographic image, you mean the



12:23:06 13   copyrighted photo as opposed to the object



12:23:09 14   represented in the photo?



12:23:10 15           A      Right.  Meaning that if a



12:23:11 16   painter embeds a physical photo that he has



12:23:14 17   legal possession of into a painting, physically



12:23:18 18   embeds it in the surface of the painting in



12:23:20 19   some way, I don't consider that to be a



12:23:23 20   violation of fair use.



12:23:27 21           Q      Okay.  So in this case, if



12:23:29 22   Mr. Prince had simply taken a copy of the



12:23:35 23   Graham photo or the McNatt photo and pasted



12:23:40 24   that in the center of each painting, rather



12:23:43 25   than reprinting it, in your view that would be
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12:23:46  2   a fair use?



12:23:47  3           A      Yes.



12:23:51  4           Q      Let me show you what's been



12:23:52  5   marked as Exhibit 213.



12:23:55  6                  (The above described document was



12:23:55  7           marked Exhibit 213 for identification, as



12:23:55  8           of this date.)



12:23:55  9           Q      I will represent to you that



12:23:56 10   this is a settlement in the In re: Literary



12:23:59 11   Works in Electronic Databases Copyright



12:24:01 12   Litigation case.



12:24:03 13                  That is the series of



12:24:05 14   consolidated and coordinated class action



12:24:07 15   suits.



12:24:07 16           A      Can we meet again in a week so I



12:24:09 17   can read this?



12:24:12 18                  Sorry.



12:24:13 19           Q      Sorry, following on the original



12:24:14 20   suit brought by your friend, Jonathan Tasini.



12:24:19 21                  Do you recognize this document



12:24:21 22   as the settlement of what we referred to



12:24:24 23   earlier as the Tasini litigation in which you



12:24:27 24   are a named Plaintiff?



12:24:28 25           A      No.
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12:24:30  2           Q      I would like to ask you to look



12:24:32  3   at page 16 of this document, which describes a



12:24:35  4   payout and settlement of the In re: Literary



12:24:38  5   Works in Electronic Databases Copyright



12:24:42  6   Litigation case that lists category A subject



12:24:44  7   works, category B subject works and category C



12:24:47  8   subject works, and ask you if that looks



12:24:53  9   generally familiar to you as the payout



12:24:58 10   schedule in settlement of that litigation?



12:25:00 11           A      I don't actually recall if I



12:25:02 12   ever saw the schedule.



12:25:05 13           Q      I see.



12:25:07 14                  So your knowledge about the



12:25:08 15   case, would that have been based on what your



12:25:09 16   lawyers told you, or that it might have been



12:25:12 17   printed by the National Writers' Union in some



12:25:14 18   publication?



12:25:14 19           A      It's been -- no, I never



12:25:16 20   consulted with lawyers on this, so it would be



12:25:21 21   based on what I remember from back when this



12:25:25 22   was filed umpteen years ago.



12:25:29 23           Q      Okay.



12:25:31 24                  So you are familiar that you are



12:25:32 25   a named Plaintiff in a case that settled, but
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12:25:35  2   you don't -- you can't recognize if this



12:25:38  3   particular payout is the payout schedule?



12:25:42  4           A      No; I can't say that I do.



12:25:45  5           Q      I will represent to you that it



12:25:46  6   is, but I appreciate you don't -- it doesn't



12:25:51  7   ring a bell for you.



12:25:52  8           A      No.



12:25:59  9           Q      I would like to ask you to look



12:26:00 10   at paragraph 10 of your declaration.



12:26:07 11                  Actually, maybe, if you wouldn't



12:26:08 12   mind, if you could read that for me for the



12:26:12 13   benefit of the court reporter and not too



12:26:15 14   quickly, because he's an excellent typist,



12:26:17 15   but --



12:26:20 16           A      "Because postmodern theory



12:26:26 17   underpins the artistic practice of Richard



12:26:29 18   Prince, as manifested in this case, while also



12:26:33 19   buttressing Prince's own articulated defense



12:26:36 20   and the supporting arguments of his defenders,



12:26:41 21   and because most of the arguments in the



12:26:42 22   Defendants' expert reports I have reviewed are



12:26:46 23   premised on elements of what in the discourse



12:26:50 24   on art is generally referred to as 'postmodern



12:26:54 25   theory' I find it impossible to discuss the
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12:26:59  2   particulars of this case without first setting



12:27:02  3   forth and analyzing this theory itself (as I



12:27:06  4   understand it), as well as the ways in which



12:27:08  5   Prince and his advocates and supporters use the



12:27:11  6   theory to justify his actions."



12:27:15  7           Q      Now, sir, what is your



12:27:17  8   background and experience that makes you an



12:27:22  9   expert on postmodern theory?



12:27:24 10           A      Well, postmodern theory is one



12:27:27 11   of a number of theories in action in the field



12:27:36 12   of art criticism, literary criticism, photo



12:27:40 13   criticism, of course, and other areas.



12:27:45 14                  I have taught this theory in



12:27:46 15   courses at New York University, I have read a



12:27:50 16   great deal, of course, since it began to emerge



12:27:53 17   in the 1970s, because it impinged on my and



12:27:56 18   entered my own field.



12:27:59 19                  I have been on panels about it,



12:28:02 20   I have published articles in relation to it, I



12:28:05 21   have written about various postmodern works of



12:28:08 22   art by various postmodern artists.



12:28:12 23                  I have read a great deal of it,



12:28:14 24   and I have discussed it with my colleagues in



12:28:16 25   the field who do or don't or have various
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12:28:20  2   relationships to postmodern theory.



12:28:24  3           Q      What is the basis for your



12:28:25  4   assertion that Prince and his advocates and



12:28:29  5   supporters use postmodern theory to justify



12:28:32  6   their actions?



12:28:34  7                  MS. PELES:  Objection to form.



12:28:36  8                  MR. BALLON:  Sorry, I couldn't



12:28:36  9           hear.  You what's the objection?



12:28:38 10                  MS. PELES:  I objected to form.



12:28:38 11           I think he uses defenders, and you said



12:28:40 12           advocates and supporters.



12:28:42 13                  MR. BALLON:  I am actually



12:28:43 14           reading it word for word, verbatim, from



12:28:45 15           his report.



12:28:46 16                  So I don't -- I just ask you to



12:28:48 17           refrain from objections, if you don't



12:28:50 18           mind, when it comes literally from his



12:28:53 19           report.



12:28:54 20                  To avoid the confusion here, this



12:28:56 21           is just discussion between lawyers.



12:28:57 22                  I will ask the court reporter to



12:28:58 23           kindly please read back the question.



12:29:00 24                  (The question requested was read



12:29:00 25           back by the reporter.)

�                                                           102



          1                      ALLAN COLEMAN



12:29:21  2           A      Because they use the language of



12:29:24  3   postmodern discourse, the theory of post -- the



12:29:28  4   language of postmodern discourse and theory



12:29:31  5   frequently in their defense of Prince, and



12:29:35  6   Prince himself does that.



12:29:37  7           Q      And who are these people, these



12:29:38  8   advocates and supporters, who are you referring



12:29:40  9   to?



12:29:42 10           A      Lisa Philips, Allan Schwartzman,



12:29:45 11   Brian Wallace, Prince himself; I can't remember



12:29:50 12   the whole list.



12:29:52 13                  But the documents that I was



12:29:54 14   provided as Defendants' reports on Defendants'



12:30:01 15   case for Prince.



12:30:02 16           Q      What did these experts actually



12:30:04 17   say about postmodern theory?



12:30:05 18           A      Well, they basically justify



12:30:08 19   Prince's use of the Plaintiffs' work on the



12:30:14 20   grounds that appropriation, which is a



12:30:17 21   postmodern theory term, is basically a



12:30:23 22   justification for Prince's actions in this case



12:30:28 23   in regard to Plaintiffs' works.



12:30:32 24           Q      Now, did you actually read the



12:30:34 25   reports of the experts that you are referring
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12:30:36  2   to?



12:30:36  3           A      Yes, I did.



12:30:39  4           Q      And you are sure they refer to



12:30:40  5   postmodern theory?



12:30:43  6           A      I'm sure they use the language



12:30:44  7   of postmodern theory, which suggests that yes,



12:30:48  8   they are referring to postmodern theory.



12:30:50  9           Q      The language, and by the



12:30:51 10   language of postmodern theory, what do you



12:30:53 11   mean, exactly?



12:30:56 12           A      Issues of concerns with or use



12:30:59 13   of terms like appropriation, for example, which



12:31:02 14   is a very specific postmodern theory term.



12:31:08 15           Q      I see.  Anything else, or just



12:31:11 16   appropriation?



12:31:12 17           A      The basic assumptions stated and



12:31:17 18   implicit in reports that it is permissible to



12:31:22 19   take the work of other artists and use it for



12:31:24 20   your own purposes.



12:31:27 21           Q      Okay.  And Prince himself hasn't



12:31:30 22   said that, has he?



12:31:33 23                  MS. PELES:  Objection to form.



12:31:34 24           A      I don't know.



12:31:36 25           Q      But you say "Prince and his
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12:31:37  2   advocates and supporters."



12:31:39  3                  So that's sort of one person and



12:31:42  4   two different groups, advocates, supporters,



12:31:45  5   Prince.



12:31:45  6                  Is there anything specifically



12:31:48  7   that Mr. Prince has said that leads you to



12:31:51  8   believe that his artistic practice is



12:31:54  9   underpinned by postmodern theory?



12:32:00 10           A      He has aligned himself regularly



12:32:01 11   with postmodern artists in his exhibition



12:32:05 12   practice, in various interviews, in the



12:32:12 13   galleries in which he shows, and the



12:32:13 14   exhibitions, group exhibitions in which he



12:32:16 15   shows, and the people who he has selected to



12:32:21 16   provide introductions to his exhibition



12:32:24 17   catalogues, et cetera.



12:32:26 18                  All of them are, in fact, very



12:32:28 19   committed to postmodern theory.



12:32:30 20           Q      So this is your interpretation,



12:32:32 21   it's not something specific that Mr. Prince has



12:32:35 22   said that you can point to?



12:32:36 23           A      It may well be.  I can't -- I



12:32:38 24   can't put -- I can't quote something



12:32:40 25   specifically at this point.  I would have to
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12:32:42  2   look through his writings.



12:32:43  3           Q      As you sit here today, there is



12:32:44  4   nothing specifically you can recall Mr. Prince



12:32:46  5   saying about postmodern theory underpinning his



12:32:49  6   art?



12:32:51  7           A      No.



12:32:53  8           Q      And then with respect to the



12:32:54  9   experts in this case, if I told you that



12:32:57 10   actually none of the expert reports refer to



12:32:59 11   postmodern theory except the Wallace report,



12:33:03 12   where he refers to "so-called postmodern



12:33:06 13   theory," would that change your view about



12:33:09 14   whether the experts in this case use postmodern



12:33:16 15   theory to justify Mr. Prince's actions?



12:33:19 16           A      No.



12:33:21 17           Q      How does postmodern theory --



12:33:23 18   how is postmodern theory relevant to the issue



12:33:27 19   of whether Mr. Prince's uses in this case are a



12:33:29 20   fair use, in your view?



12:33:32 21           A      Because postmodern theory



12:33:36 22   rationalizes the -- and this is a postmodern



12:33:41 23   term, appropriation, of work by other artists



12:33:46 24   and the incorporation of that work of those



12:33:49 25   works into one's own output, as justified on
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12:33:55  2   the grounds that there really is no such thing



12:33:58  3   as originality in any case, that we are all



12:34:02  4   basically composites of our culture.



12:34:06  5                  And that all artworks,



12:34:07  6   therefore, are composites of our culture, and



12:34:12  7   that, on that basis, since there is no



12:34:13  8   originality, there is no possible claim for



12:34:17  9   originality on the part of the makers of the



12:34:20 10   incorporated works, of the appropriated works



12:34:23 11   and there is no, therefore, legal basis for



12:34:26 12   those works and the fact, implicitly, that



12:34:30 13   there is no basis for copyright.



12:34:32 14           Q      So you believe that if an artist



12:34:35 15   is a postmodern artist, that by definition,



12:34:37 16   that artist doesn't believe in copyright



12:34:41 17   protection?



12:34:44 18           A      Not -- not automatically, but



12:34:46 19   quite probably.



12:34:47 20           Q      Could you look at what you wrote



12:34:48 21   in paragraph 15 for me, please, and read that



12:34:51 22   for me?



12:34:56 23                  MS. PELES:  Do you want him to



12:34:56 24           read it out loud?



12:34:58 25           Q      Yes, please, out loud.
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12:35:00  2           A      "With its fundamental



12:35:02  3   proposition that originality is a myth,



12:35:05  4   postmodern theory is per se inconsistent with



12:35:07  5   the concept of ownership or copyright.



12:35:10  6                  "This theory would effectively



12:35:13  7   preempt any claim to ownership of and control



12:35:16  8   over rights (even for limited periods) by any



12:35:22  9   creator anywhere.



12:35:23 10                  "If its advocates prevail,



12:35:26 11   copyright as a legal, ethical and social



12:35:29 12   construct will evaporate."



12:35:33 13           Q      So you view postmodern art as a



12:35:36 14   threat to copyright protection as a copyright



12:35:39 15   owner, correct?



12:35:39 16           A      I view postmodern theory and its



12:35:44 17   approval by the legal system as a threat.



12:35:47 18           Q      And to what extent do you



12:35:49 19   believe the legal system has approved



12:35:51 20   postmodern theory?



12:35:53 21           A      I believe to a considerable



12:35:55 22   extent.



12:35:56 23           Q      Could you give me examples?



12:35:58 24           A      Yeah, the Prince versus Cariou



12:36:00 25   case, as one example.  Yeah.
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12:36:05  2           Q      Okay.  So that's an example



12:36:07  3   where the court agreed with postmodern theory



12:36:11  4   that you believe ultimately is a threat to



12:36:14  5   copyright as a legal, ethical and social



12:36:16  6   constraint?



12:36:17  7           A      Right.



12:36:19  8           Q      Other cases that you can point



12:36:21  9   to?



12:36:22 10           A      Not offhand, no; but there are



12:36:25 11   others.



12:36:27 12           Q      Are you familiar with the Google



12:36:27 13   Books case?



12:36:30 14           A      Yes.



12:36:32 15           Q      Do you believe that that's also



12:36:33 16   a threat to copyright as a legal, ethical and



12:36:36 17   social constraint?



12:36:37 18           A      I do.



12:36:39 19           Q      Why is that?



12:36:40 20           A      Because it removes from the



12:36:42 21   copyright holders the right to authorize



12:36:46 22   publication of their works, in the case of



12:36:52 23   those books that were under copyright at the



12:36:54 24   time.



12:36:55 25           Q      Can you think of any other
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12:36:56  2   famous copyright cases that similarly undermine



12:37:04  3   copyright as a legal, ethical and social



12:37:06  4   constraint?



12:37:08  5           A      Not offhand, no.



12:37:17  6           Q      Now, you note in paragraph 16,



12:37:19  7   the first sentence, you say, "It's important to



12:37:22  8   point out that postmodern theory has not



12:37:24  9   achieved the universal acceptance in the U.S.



12:37:26 10   that would signify at least widespread cultural



12:37:30 11   acceptance."



12:37:32 12                  Why is that important?



12:37:34 13           A      Well, because I believe that



12:37:37 14   cultural usage suggests a cultural attitude



12:37:44 15   towards certain kinds of activities, that is



12:37:50 16   certainly not binding on any court, but that



12:37:53 17   may have an influence on the court as an



12:37:56 18   indication of contemporary cultural practice.



12:38:02 19           Q      Now, how important is that to



12:38:04 20   your opinion in this case?



12:38:07 21           A      The fact that it hasn't become



12:38:08 22   widespread?  Not particularly important.



12:38:11 23           Q      So why is it included in your



12:38:12 24   report?  Because you say, "it's important to



12:38:14 25   point out."
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12:38:15  2                  Why is it important to point out



12:38:16  3   if it's not important to your opinion?



12:38:18  4           A      Well, because I wanted to make



12:38:23  5   the point that there are alternatives to



12:38:27  6   appropriation that in fact are already in



12:38:32  7   practice and culturally widely culturally



12:38:36  8   accepted and seem to be unproblematic in



12:38:40  9   relation to the use of copyrighted materials.



12:38:47 10                  And I wanted to preface that by



12:38:49 11   suggesting that there are at least alternatives



12:38:53 12   available that seem to have, enjoy widespread



12:38:59 13   public acceptance, but -- and that do enable



12:39:02 14   people to incorporate work by others into their



12:39:07 15   own works.



12:39:08 16           Q      But that's in the music



12:39:09 17   industry, isn't it, not the photography or



12:39:11 18   painting world?



12:39:13 19           A      It's in the intellectual



12:39:14 20   property industry, as I understand it, sir.



12:39:16 21           Q      But in the music industry?



12:39:17 22           A      In the music branch of the



12:39:18 23   intellectual property industry, yes.



12:39:20 24           Q      But not in the photography



12:39:21 25   world?
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12:39:21  2           A      No.



12:39:22  3           Q      Or in the world of painting?



12:39:24  4           A      No, alas.



12:39:26  5           Q      And you are also aware, are you



12:39:27  6   not, that many hip-hop artists sample other



12:39:31  7   music without paying a license fee asserting



12:39:33  8   fair use defense, are you not?



12:39:35  9           A      I am, and I am also aware of



12:39:37 10   cases where that has been denied, as well as



12:39:41 11   cases where that's been accepted.



12:39:43 12           Q      So you are aware that even



12:39:44 13   though there is the possibility to get



12:39:47 14   licenses, that actually even in the music area,



12:39:50 15   hip-hop artists are sampling copyrighted music



12:39:54 16   works without paying a license and asserting



12:39:56 17   fair use, correct?



12:39:58 18           A      Right, but those are just their



12:39:59 19   assertions.



12:40:01 20           Q      Now getting back to your



12:40:02 21   assertion from 15 that if advocates of



12:40:05 22   postmodern theory prevail, copyright as a



12:40:08 23   legal, ethical and societal constraint will



12:40:10 24   evaporate, do you view this case as an



12:40:13 25   opportunity to correct some of the past errors
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12:40:15  2   that you have identified in fair use law?



12:40:21  3           A      I think that -- as I understand



12:40:28  4   it, case law, which is what this would be, is



12:40:37  5   not determinative or binding.



12:40:42  6                  Therefore this case will not



12:40:43  7   change the fair use law in any way.  It will be



12:40:48  8   one of numerous precedents on various sides of



12:40:55  9   cases brought under the fair use law.



12:40:59 10                  So I don't think that this will



12:41:01 11   serve as a corrective to anything except the



12:41:06 12   Plaintiffs' situation in this case.



12:41:10 13           Q      But based on your views here of



12:41:13 14   how postmodern theory could undermine copyright



12:41:18 15   as a legal, ethical or societal constraint, you



12:41:21 16   would consider it bad policy, would you not, if



12:41:23 17   the court were to find that Mr. Prince's



12:41:25 18   paintings in this case were a fair use?



12:41:29 19           A      Yes, I would.



12:41:33 20           Q      Now --



12:41:34 21           A      Well, excuse me, I would have to



12:41:35 22   correct that.



12:41:36 23                  I would consider it bad



12:41:37 24   precedent.  I don't know what you mean by



12:41:39 25   policy.  I don't know how policy -- how a court
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12:41:43  2   sets policy.



12:41:45  3           Q      Okay, I'm sorry, maybe policy



12:41:48  4   isn't the right word.  You would consider it a



12:41:49  5   bad thing?



12:41:50  6           A      I would consider it a bad



12:41:52  7   precedent.  I understand it would be a legal,



12:41:54  8   my understanding is this would be a legal



12:41:56  9   precedent that could be referred to in



12:41:59 10   subsequent cases.



12:42:00 11                  I would consider it a bad



12:42:01 12   precedent using the term that way.



12:42:03 13           Q      And you believe that would be



12:42:04 14   harmful because it could imperil copyright as a



12:42:08 15   legal, ethical or social constraint, correct?



12:42:11 16           A      Yes.



12:42:23 17           Q      Let me ask you to look at --



12:42:40 18   okay, could you look at paragraph 18, please.



12:42:43 19                  In the first sentence you say,



12:42:45 20   "While postmodern theory claims the status of



12:42:47 21   theory, most of its uses are not subject in any



12:42:51 22   way to either proof or disproof in the



12:42:53 23   scientific or legal sense."



12:42:54 24                  Do you see that?



12:42:55 25           A      Yes.
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12:42:56  2           Q      Do you believe that to be a



12:42:57  3   correct statement?



12:42:58  4           A      Yes, I do.



12:42:59  5           Q      Are your opinions in this case



12:43:01  6   subject to either proof or disproof in the



12:43:04  7   scientific or legal sense?



12:43:08  8           A      My opinions are simply opinions.



12:43:09  9           Q      So, like postmodern theory,



12:43:11 10   isn't it fair to say that your opinions are not



12:43:13 11   subject in any way to either proof or disproof



12:43:16 12   in the scientific and/or legal sense?



12:43:22 13           A      My opinions are theories.



12:43:25 14   That's a very loose, that would be a very loose



12:43:29 15   use of the word theory as it's understood in



12:43:32 16   science.



12:43:33 17                  But my ideas are certainly



12:43:35 18   subject to proof an disproof.



12:43:37 19           Q      In what way?  How would -- how



12:43:41 20   would someone go about proving or disproving



12:43:44 21   the opinions that you express in your report



12:43:45 22   here if they wanted to test your theories?



12:43:51 23           A      They could show, for example,



12:43:53 24   that postmodern theory does not, in fact, deny



12:43:59 25   the concept of originality and authorship.
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12:44:03  2           Q      I'm sorry, I don't mean your



12:44:05  3   views on postmodern theory, I mean your



12:44:08  4   opinions in this case which you summarized



12:44:11  5   earlier in the report in paragraph 7.



12:44:18  6                  Your opinions that Plaintiffs'



12:44:19  7   works are creative, and expressive, that the



12:44:21  8   Prince works use a substantial portion of



12:44:23  9   Plaintiffs' works and the Prince works are not



12:44:25 10   transformative, and that the Prince works are



12:44:27 11   likely to have a substantial negative impact



12:44:30 12   upon the market for or value of Plaintiffs'



12:44:33 13   works.  That's what I'm talking about.



12:44:36 14                  Isn't it fair to say that your



12:44:38 15   opinions on those issues, like your



12:44:43 16   characterization of postmodern theory in 18,



12:44:46 17   are not subject in any way to either proof or



12:44:48 18   disproof in the scientific and/or legal sense?



12:44:51 19           A      No.



12:44:53 20           Q      In what way could someone go



12:44:55 21   about proving or disproving the opinions that



12:44:59 22   you summarize in paragraph 7 and substantiate



12:45:04 23   throughout this report in a scientific and/or



12:45:07 24   legal sense?



12:45:08 25           A      Well, for example, you could
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12:45:09  2   measure the surface area of the image by -- the



12:45:18  3   images by Mr. McNatt and Mr. Graham in their



12:45:24  4   original form, and you could measure the



12:45:26  5   surface area of the same images as appropriated



12:45:33  6   by Mr. Prince.



12:45:37  7                  You could determine what



12:45:38  8   proportion of the original image was used in



12:45:44  9   those appropriations by Mr. Prince.



12:45:47 10                  And you could prove that I am



12:45:50 11   either correct in saying that the amount used



12:45:51 12   was substantial, or that the amount used was



12:45:56 13   minimal.



12:45:59 14                  That's scientific measurement,



12:46:02 15   sir.  That's very easy to prove or disprove.



12:46:05 16   You could do it right now if you chose to.



12:46:17 17           Q      Now, with respect to -- I'm



12:46:20 18   trying to remember the terminology you use, you



12:46:22 19   said if a photograph -- and these weren't your



12:46:25 20   exact words, you said if a photograph was



12:46:27 21   significantly modified or changed, then it



12:46:31 22   could qualify as a fair use.



12:46:34 23                  And again, I don't want to put



12:46:35 24   words in your mouth, because I don't think



12:46:37 25   those were the exact words.
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12:46:38  2                  Do you recall what you said and



12:46:39  3   what your exact words were?



12:46:41  4           A      I don't.



12:46:42  5           Q      Is that a fair characterization,



12:46:44  6   though, that if a photograph is significantly



12:46:48  7   changed, then it could qualify as a fair use?



12:46:54  8           A      I am not sure.  I would have to



12:46:55  9   have the quote read back to me.



12:46:57 10           Q      Let me go back, let me go back



12:46:59 11   and look earlier in your report and I will get



12:47:01 12   the exact language.



12:47:25 13                  Okay, well, I apologize, I can't



12:47:27 14   find it.  I'll find it during the break.



12:47:31 15                  But let me ask you a different



12:47:33 16   question.



12:47:36 17                  You had indicated that you



12:47:38 18   believe that Mr. Prince, as he has used the



12:47:43 19   photographs in connection with his paintings in



12:47:45 20   this case, that he used them in a way that was



12:47:51 21   not fair use, and it's your opinion that the



12:47:55 22   photographic elements are similar, correct?



12:47:59 23           A      That the photographic elements?



12:48:01 24           Q      The -- the image of the Graham



12:48:05 25   photo, the image of the McNatt photo as used in
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12:48:08  2   the Prince paintings are similar to the



12:48:12  3   originals, in your view?



12:48:13  4           A      Yes.



12:48:14  5           Q      Would you say they are identical



12:48:15  6   or would you say they are similar?



12:48:17  7           A      I would say they are highly



12:48:20  8   similar.



12:48:20  9           Q      Highly similar.



12:48:24 10                  In what ways are they different,



12:48:26 11   in your view?



12:48:30 12           A      Well, again, we would have to



12:48:32 13   talk about -- we would have to decide whether



12:48:34 14   we are talking about the images or the objects.



12:48:39 15                  I haven't seen the objects in



12:48:41 16   either case, in either instance.  I haven't



12:48:45 17   seen the original, I haven't seen Prince's



12:48:49 18   works in the flesh, so to speak, and I have not



12:48:52 19   seen either McNatt's or Graham's prints.



12:48:57 20                  So we are talking here about the



12:48:58 21   images.  I just want to make sure what we



12:49:01 22   are -- of that terminology here.



12:49:04 23           Q      So, if you actually inspected



12:49:05 24   the originals of the two photographs and the



12:49:09 25   two paintings, it's possible that might change
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12:49:10  2   your opinion?



12:49:11  3           A      No, I'm just qualifying my



12:49:13  4   opinion by saying that I have not seen those.



12:49:17  5                  I am not saying that would



12:49:18  6   change my opinion.  I don't know that that



12:49:19  7   would change my opinion.



12:49:20  8           Q      But without seeing the



12:49:21  9   originals, how do you know that it couldn't



12:49:22 10   change your opinion?



12:49:24 11           A      I don't.  I don't say that it



12:49:25 12   wouldn't, I don't say that it would.



12:49:27 13           Q      You just don't know either way?



12:49:28 14           A      I just don't know.



12:49:29 15           Q      All right.  So getting back to



12:49:31 16   based on what you have seen, the reproductions,



12:49:35 17   the photocopies of the images, is your



12:49:40 18   understanding that -- first of all, let's talk



12:49:43 19   about the McNatt and the Graham photos.



12:49:45 20           A      Right.



12:49:46 21           Q      Are those black and white or



12:49:48 22   color photos, to your understanding?



12:49:49 23           A      To my understanding, they are



12:49:51 24   black and white, but today people print black



12:49:55 25   and white photographs on color printers using
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12:49:57  2   colorings.



12:49:59  3                  So this is -- it's a little



12:50:01  4   different than things used to be in the analog



12:50:04  5   days of photography, when a color print was a



12:50:06  6   color print and made with a very different kind



12:50:08  7   of process than a black and white print.



12:50:10  8           Q      I see.  And --



12:50:13  9           A      They appear as black and white



12:50:15 10   or monochrome images in the versions that I



12:50:18 11   have seen, but those are JPEG versions.



12:50:21 12           Q      I see.  And to a reasonable



12:50:23 13   observer, would a monochrome print of a



12:50:26 14   photograph appear different from a black and



12:50:29 15   white print printed on a color printer?



12:50:34 16           A      No, not -- I don't think so, not



12:50:35 17   to the average observer, no.



12:50:38 18           Q      To you as a trained expert,



12:50:40 19   would you see a difference?



12:50:43 20           A      If I used a loupe, you know, a



12:50:46 21   jeweler's loupe and actually looked at the



12:50:49 22   detail that closely, but just from an eyeball



12:50:54 23   perspective, not necessarily.



12:50:57 24           Q      I mean, again, I'm certainly not



12:50:59 25   an expert, but when I look at a picture I can
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12:51:02  2   certainly tell when a black and white picture



12:51:04  3   has been printed in color and when a black and



12:51:06  4   white picture has been printed using a



12:51:09  5   monochrome photograph.



12:51:10  6                  Are you saying you as an expert



12:51:12  7   can't make that distinction?



12:51:14  8                  MS. PELES:  Objection to form.



12:51:16  9           A      No, that's not what I said.



12:51:19 10           Q      So, if you look -- let's assume



12:51:20 11   these are high quality prints.



12:51:25 12           A      Digital prints?



12:51:28 13           Q      Okay, well, does it make a



12:51:29 14   difference?



12:51:30 15           A      I don't know, I'm asking you.



12:51:32 16   You're using the term print as if it's



12:51:33 17   generically understood.  I am suggesting that



12:51:36 18   it's not.



12:51:37 19           Q      I mean, again, I'm not an



12:51:38 20   expert.



12:51:39 21           A      Right.



12:51:40 22           Q      I know just for myself that when



12:51:42 23   I look at a picture, I can see the difference



12:51:45 24   between a traditional monochrome black and



12:51:48 25   white print and a black and white photo that
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12:51:53  2   has been printed in a color printing process.



12:51:56  3                  To my eye, which is untrained, I



12:51:57  4   can see the difference.



12:51:59  5                  So I'm just challenging you and



12:52:02  6   asking as an expert in this area, are you



12:52:04  7   saying that without using a jewelers microscope



12:52:10  8   you usually can't tell the difference?



12:52:12  9           A      I am saying that I know many



12:52:16 10   photographers who have worked both analog -- in



12:52:19 11   analog forms, wet photography, as we call it,



12:52:23 12   or wet photography and digitally.



12:52:26 13                  And some of them have made



12:52:28 14   prints that are pretty much indistinguishable



12:52:33 15   from their -- I mean, digital prints that are



12:52:36 16   pretty much indistinguishable from their



12:52:37 17   gelatin silver black and white prints.



12:52:41 18                  And others have made prints that



12:52:42 19   have other qualities that indicate that they



12:52:48 20   have been made on a color printer.



12:52:52 21                  So, there is no unitary quality



12:52:59 22   to digital prints that automatically signals



12:53:02 23   that they have been made on a digital printer.



12:53:05 24           Q      I see.



12:53:06 25                  Now, I understand you've not
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12:53:07  2   seen the actual paintings at issue in this



12:53:09  3   case?



12:53:09  4           A      Right.



12:53:09  5           Q      But from the photocopies you



12:53:11  6   have looked at, do you have an understanding of



12:53:15  7   whether the photographic elements of those



12:53:18  8   paintings are monochrome or printed from a



12:53:22  9   color printer?



12:53:26 10           A      They appear to be monochrome in



12:53:28 11   the JPEGs.  But since I understand that



12:53:31 12   Mr. Prince -- Mr. Prince -- sorry, Prince,



12:53:36 13   Mr. Prince outsourced the digital printing of



12:53:41 14   those, and since some of the other elements of



12:53:45 15   the prints works are in color, I assume that



12:53:49 16   the entirety of them is in color.



12:53:56 17                  That is, I assume he didn't



12:53:58 18   isolate the photographic element and have that



12:53:59 19   printed in monochrome and have the rest of it



12:54:03 20   printed in color.



12:54:06 21                  If that's clear.



12:54:17 22           Q      In paragraph 18 you also say,



12:54:19 23   "The claim of postmodern theories, ideas to any



12:54:24 24   sort of validity and authority is arguable at



12:54:27 25   best.

�                                                           124



          1                      ALLAN COLEMAN



12:54:27  2                  The ideas have only whatever



12:54:29  3   credibility high profile cultural figures, such



12:54:33  4   as those providing expert reports on



12:54:35  5   Mr. Prince's behalf, have granted them.



12:54:41  6                  Is that a back-handed way of



12:54:42  7   saying that the experts supporting Mr. Prince



12:54:46  8   in this case are high profile cultural figures?



12:54:59  9           A      I suppose.



12:55:05 10                  I don't think it's necessarily



12:55:06 11   back-handed.  It's fairly straightforward.  It



12:55:09 12   says "such as these people," right?



12:55:12 13           Q      So you know of these people and,



12:55:13 14   I mean, do you respect these people?



12:55:16 15           A      I know of them, and I consider



12:55:18 16   them colleagues in the field in a broad sense,



12:55:21 17   yes.



12:55:25 18           Q      And you consider them experts in



12:55:26 19   this field?



12:55:29 20           A      Reasonably as expert as I am.



12:55:34 21           Q      So now, that's interesting.  So



12:55:37 22   they are colleagues who are as expert as you



12:55:38 23   are, but they have come to very different



12:55:41 24   conclusions.



12:55:42 25                  To what do you attribute that?
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12:55:53  2           A      There are many ways to skin a



12:55:55  3   cat as there are differences of opinion in the



12:55:57  4   field, as in any field.



12:56:05  5           Q      So is it possible in your view



12:56:06  6   they are right and you are wrong?



12:56:08  7           A      It's always possible that



12:56:09  8   someone else is right and I'm wrong.



12:56:14  9           Q      What about the credibility --



12:56:21 10   I'm sorry.



12:56:24 11                  Just to be clear, proof or



12:56:26 12   disproof of postmodern theory doesn't have any



12:56:30 13   impact on --



12:56:31 14                  MR. BALLON:  Well, I'm sorry, let



12:56:32 15           me retract that.



12:56:35 16           Q      Let's go to 19.  You say, "In



12:56:36 17   the minds of those who embrace postmodern



12:56:38 18   theory, claiming to be an artist who subscribes



12:56:41 19   to postmodern theory, and endorsement as such



12:56:44 20   by assorted art-world luminaries, apparently



12:56:48 21   constitutes a license to 'appropriate'."



12:56:50 22                  Is that intended as a serious or



12:56:53 23   a sarcastic observation?



12:56:55 24           A      No, that's a serious



12:56:56 25   observation.
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12:56:58  2           Q      And who specifically are you



12:56:59  3   talking about, anyone in particular?



12:57:06  4           A      Both the critical and curatorial



12:57:09  5   advocates of postmodern art and the artists who



12:57:18  6   have variously grouped themselves under the



12:57:21  7   umbrella of postmodernism.



12:57:24  8           Q      So later in that paragraph you



12:57:26  9   refer to "Prince's claim that he has the right



12:57:29 10   to 'appropriate' the work of others."



12:57:34 11                  What claim are you referring to?



12:57:37 12           A      Well, there is a claim implicit



12:57:39 13   in the works themselves that he has a right to



12:57:43 14   make them, and that he has a right to use the



12:57:46 15   materials with which he has made them.



12:57:48 16           Q      Why do you --



12:57:49 17           A      That claim seems to me to be



12:57:50 18   implicit in any work of art.



12:57:58 19           Q      Well, I mean, isn't it possible



12:58:00 20   that -- well, actually in this case Mr. Prince



12:58:05 21   has testified that these were images that were



12:58:06 22   widely disseminated on social media.



12:58:09 23                  He believed that the people who



12:58:11 24   created the photos took them and took them with



12:58:16 25   a view of wanting them to be disseminated.
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12:58:21  2                  He thought that the Rastafarian



12:58:22  3   picture was a picture of rastajay92.



12:58:26  4                  Does that change your view that



12:58:28  5   simply by using these photos he is making a



12:58:32  6   claim that he has a right to appropriate them?



12:58:36  7           A      No.



12:58:38  8           Q      So the fact that at the time



12:58:40  9   Mr. Prince made these photos he did not know



12:58:44 10   that either Mr. Graham or Mr. McNatt claimed



12:58:48 11   rights in these photos, does that change that



12:58:51 12   view?



12:58:51 13           A      No.



12:58:56 14           Q      So you believe simply by --



12:58:58 15   simply by using a photo in a painting,



12:59:00 16   regardless of the author's subjective intent or



12:59:04 17   knowledge, the painter is claiming a right to



12:59:08 18   appropriate the photo, if it turns out, whether



12:59:11 19   he knew it or not, the photo is copyrighted by



12:59:14 20   someone else?



12:59:15 21           A      Would you say that again?



12:59:17 22                  MR. BALLON:  I will ask the court



12:59:17 23           reporter to read it back.



12:59:18 24                  (The question requested was read



12:59:18 25           back by the reporter.)
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12:59:45  2           A      I don't deal with intent as a



12:59:46  3   critic, it's not a concern of mine.



12:59:49  4           Q      No, I understand, but you are



12:59:50  5   making a pretty big assumption here.



12:59:54  6                  You are saying that by including



12:59:56  7   a photograph in a painting, that a photographer



13:00:02  8   is making a claim that they have the right to



13:00:04  9   appropriate the work of others?



13:00:06 10           A      You mean a painter?



13:00:07 11           Q      Painter, yes.



13:00:08 12           A      You said photographer.



13:00:09 13           Q      I'm sorry, I apologize, painter,



13:00:11 14   that by including a photograph in a painting,



13:00:13 15   regardless of whether the painter knows that



13:00:16 16   the work is copyrighted or belongs to someone



13:00:19 17   else, you've said that the painter is making a



13:00:25 18   claim just by virtue of using it.



13:00:27 19           A      Yes.



13:00:29 20                  Well, by virtue of using it and



13:00:31 21   putting it, making it public.  I would have to



13:00:33 22   qualify that.



13:00:35 23                  If he does this in the privacy



13:00:36 24   of his studio, that's a different thing.



13:00:40 25           Q      And then beyond that, you say,
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13:00:42  2   "Prince and his defenders trot out all the



13:00:47  3   predictable tropes of postmodern jargon, which



13:00:51  4   adds up to the assertion that because Richard



13:00:54  5   Prince is an a claimed artist who sells at very



13:00:57  6   high prices, and in whom many individuals and



13:01:01  7   institutions are heavily invested, both



13:01:04  8   financially and reputationally, his assertion



13:01:07  9   of entitlement to the output of others is not



13:01:10 10   to be questioned and he gets what he pleases."



13:01:15 11                  MS. PELES:  Objection to form.



13:01:16 12           Q      Is that intended as a sarcastic



13:01:19 13   observation or -- is that intended as a



13:01:23 14   sarcastic observation?



13:01:24 15           A      No, that's intended as analysis.



13:01:27 16           Q      So what predictable tropes of



13:01:30 17   postmodern jargon has Prince trotted out?



13:01:37 18           A      The assumption that



13:01:38 19   appropriation is permissible, that the -- I'm



13:01:52 20   sorry, I am getting a little foggy, I think I



13:01:54 21   need lunch -- that authorship is not a



13:02:03 22   significant issue, that works by other artists



13:02:11 23   are raw material for one's own work, including



13:02:19 24   exact quotation of that work or comparatively



13:02:23 25   exact quotation of that work, even in total, et
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13:02:28  2   cetera.



13:02:34  3           Q      And is that based, again, just



13:02:36  4   on the assumption that if a photograph is



13:02:39  5   included in a painting, regardless of whether



13:02:42  6   the painter knew that someone else claimed a



13:02:45  7   copyright in it, that that act alone is the



13:02:55  8   claim that you are referring to here?



13:02:56  9           A      Again, we have to specify if we



13:02:59 10   are talking about a photographic image and not



13:03:01 11   a physical photograph.



13:03:02 12           Q      Yes.



13:03:02 13           A      Yes, yes.



13:03:04 14           Q      Is there anything else, anything



13:03:08 15   else that you base this comment on?



13:03:14 16                  Beyond the use in a photo, is



13:03:16 17   there any particular quote by Mr. Prince that



13:03:19 18   you can point to?



13:03:21 19           A      No.



13:03:24 20           Q      In paragraph 20 --



13:03:25 21                  MS. PELES:  If you are going to



13:03:26 22           move on to a new paragraph, maybe we



13:03:27 23           should take a break now.



13:03:29 24                  We have been going about an hour



13:03:30 25           and ten minutes.
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13:03:31  2                  MR. BALLON:  What I would like to



13:03:31  3           do, if we can, if it's okay with the



13:03:33  4           witness, is I want to finish this issue



13:03:37  5           of postmodern theory, which is



13:03:40  6           paragraphs 20 and 21, so we just finish



13:03:43  7           this line of questioning.



13:03:45  8                  MS. PELES:  About how long do you



13:03:46  9           think that will be?



13:03:47 10                  MR. BALLON:  I hope it's pretty



13:03:48 11           quick.  There is only so much postmodern



13:03:51 12           theory any of us can take before or



13:03:53 13           after lunch.



13:03:54 14                  MS. PELES:  Is that okay with



13:03:55 15           you, Mr. Coleman?



13:03:57 16                  THE WITNESS:  It's okay with me,



13:03:58 17           yes.



13:04:00 18                  MR. BALLON:  Thank you.



13:04:00 19           Q      So in paragraph 20 you refer to



13:04:02 20   assorted art world figures.  Who do you mean



13:04:05 21   specifically?



13:04:12 22           A      Well, I would certainly say that



13:04:14 23   the art world deponents or reporters in this



13:04:17 24   case, including Brian Wallace and others.



13:04:24 25           Q      So, I mean, assorted art world
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13:04:26  2   figures means the experts who have submitted



13:04:28  3   reports in this case?



13:04:29  4           A      Yes.



13:04:30  5           Q      Anyone else?



13:04:33  6           A      No one I can think of



13:04:34  7   specifically, but there have been other such



13:04:36  8   cases, like the Cariou case, and other cases



13:04:40  9   involving appropriation, where arguably the



13:04:45 10   same arguments have been made.



13:04:46 11           Q      I see, I see.



13:04:47 12                  So you are referring to any



13:04:49 13   case, any instance where --



13:04:53 14                  MR. BALLON:  Okay, all right,



13:04:54 15           never mind.  I withdraw the question.



13:04:59 16           Q      You state in the first sentence



13:05:01 17   of that paragraph, "I note in this regard that



13:05:03 18   most challenges to artistic 'appropriation' of



13:05:08 19   the work of others involve a high profile



13:05:11 20   artist taking the work of lesser known artists



13:05:14 21   and claiming the right to do so by dint of art



13:05:17 22   world stature."



13:05:20 23                  What is the basis for that



13:05:22 24   opinion?



13:05:23 25           A      Most of the cases that I have
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13:05:24  2   seen have been -- well, we need to take a step



13:05:28  3   back here.



13:05:29  4                  Photography has long, enjoyed is



13:05:33  5   the wrong word, has long experienced second



13:05:36  6   class status within the art world from the very



13:05:40  7   inception of the medium.



13:05:43  8                  And therefore there is a



13:05:45  9   hierarchy in the art world in which



13:05:49 10   photographers rank lower almost generically,



13:05:53 11   almost by definition, than painters and



13:05:56 12   sculptors and others who define themselves not



13:05:59 13   as photographers, but as artists.



13:06:02 14                  So with that as kind of a



13:06:04 15   background, most of the cases that I have seen



13:06:10 16   that involve appropriation of works of art, of



13:06:16 17   photographs, have involved painters, and in a



13:06:21 18   few cases I suppose sculptors, but I can't



13:06:23 19   think of anything specifically; painters using



13:06:26 20   images by photographers.



13:06:29 21           Q      But it's not always the case



13:06:30 22   that appropriation involves the use of a high



13:06:33 23   profile artist taking the work of a lesser



13:06:36 24   known artist, is it?



13:06:39 25           A      I can't think of cases -- I
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13:06:42  2   can't offhand think of a case in which a lesser



13:06:45  3   known artist used the work of a higher profile



13:06:49  4   photographer.



13:06:51  5           Q      Okay.



13:06:52  6           A      I mean, I'm not saying there are



13:06:53  7   no such cases.  I can't think of one.



13:06:57  8           Q      Are you familiar with some of



13:06:59  9   the works of Picasso and Matisse where each of



13:07:02 10   them copied paintings by the other artist?



13:07:05 11           A      Yes.



13:07:05 12           Q      And both of those were very high



13:07:07 13   profile painters, weren't they?



13:07:09 14           A      Yes, they were.



13:07:10 15           Q      But in each instance they were



13:07:12 16   appropriating the painting of a famous



13:07:14 17   author -- famous painter, correct?



13:07:16 18           A      Well, I'm not sure that even



13:07:18 19   they would agree with that term, since they



13:07:19 20   knew each other, and had cordial relationships



13:07:22 21   with each other.



13:07:23 22                  And Picasso and Bracht basically



13:07:26 23   invented Cubism together and shared elements of



13:07:29 24   that approach, and maybe even shared elements



13:07:32 25   of their imagery, but I'm not sure either of
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13:07:34  2   them would have said I have appropriated my



13:07:37  3   friend George's style for this corner.  They



13:07:43  4   would not use that language.



13:07:46  5                  And it was usually done with at



13:07:47  6   least tacit consent.



13:07:50  7           Q      And I mean, it's fair to say



13:07:52  8   also a lot of artists don't use the term



13:07:54  9   appropriation, they consider it an homage or a



13:07:57 10   tribute to the other artist.



13:07:59 11                  Isn't that true?



13:08:02 12           A      Well, as a friend of mine once



13:08:04 13   said, imitation is the sincerest form of theft.



13:08:09 14           Q      You are making an assumption



13:08:12 15   that Mr. Prince views this as appropriation as



13:08:15 16   opposed to homage or attribute, correct?



13:08:20 17           A      Well, appropriation in general



13:08:21 18   in postmodern jargon, discourse, refers to the



13:08:25 19   taking of work from another source without



13:08:28 20   permission.



13:08:30 21           Q      And so from your perspective,



13:08:32 22   permission is key?



13:08:34 23           A      Yes.



13:08:34 24           Q      And that's relevant to whether



13:08:35 25   something is a fair use?
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13:08:37  2           A      Yes.



13:08:39  3           Q      Are you familiar with



13:08:39  4   Mr. Prince's painting where he repaints a de



13:08:46  5   Kooning work?



13:08:49  6           A      Not particularly, no.



13:08:50  7           Q      But if I told you he had done



13:08:51  8   so, you would concede that that's an instance



13:08:54  9   of one painter repainting a work of an even



13:09:01 10   more famous painter; wouldn't you agree?



13:09:03 11           A      I would have to see them, and



13:09:05 12   see what differences and similarities existed



13:09:11 13   before I came to a conclusion that this was an



13:09:14 14   appropriation.



13:09:17 15           Q      Do you view de Kooning as a



13:09:20 16   lesser known artist than Richard Prince?



13:09:22 17           A      No.



13:09:23 18           Q      He's perhaps better known,



13:09:24 19   correct?



13:09:25 20           A      Perhaps, yes.



13:09:26 21           Q      So those are at least some



13:09:28 22   examples of artists using or appropriating the



13:09:35 23   art of better known artists, correct?



13:09:42 24           A      I would -- I would, again, be



13:09:46 25   unlikely to use the word appropriating with the
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13:09:48  2   case of Picasso and Matisse.  So that's your



13:09:53  3   word for it, but it's not mine.



13:09:54  4           Q      Well, actually, it's your word,



13:09:55  5   sir.



13:09:56  6           A      No, I never referred to Picasso



13:09:58  7   and Matisse --



13:09:59  8           Q      I'm using the word that you put



13:10:01  9   in your report.



13:10:02 10           A      But you are using it in a very



13:10:03 11   different case than I would not use it and have



13:10:06 12   not used it in.



13:10:07 13                  You are using it in the case of



13:10:08 14   Picasso painting in the style of Matisse.



13:10:11 15                  I never made that reference.  I



13:10:13 16   am making very clear on the record that this is



13:10:16 17   your words, they are not my words.



13:10:17 18           Q      So the fact that they are



13:10:19 19   friends means it's not appropriation when they



13:10:21 20   do that?



13:10:22 21           A      The fact that they are friends



13:10:23 22   and sharing ideas, yes.



13:10:24 23           Q      Now, the example you gave --



13:10:26 24           A      It may mean that, I don't know.



13:10:27 25   I don't actually know how Matisse felt about
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13:10:31  2   that.



13:10:33  3           Q      A moment ago you talked about



13:10:34  4   how photography is viewed by some people as a



13:10:37  5   lesser form of art, and that you're familiar



13:10:42  6   with more instances of photographs being used



13:10:45  7   by painters.



13:10:46  8           A      Um-hum.



13:10:49  9           Q      I mean, is that an issue that



13:10:51 10   you're aware of photographers commonly



13:10:54 11   complaining about?



13:10:57 12           A      I wouldn't say commonly.  It



13:10:59 13   doesn't exactly happen commonly, but it happens



13:11:02 14   regularly.



13:11:06 15           Q      Are you familiar with instances



13:11:07 16   where photographers may take pictures of



13:11:13 17   paintings?



13:11:14 18           A      Oh, of course.



13:11:15 19           Q      And would that be an



13:11:16 20   appropriation, or is that permissible?



13:11:19 21           A      Well, assuming that the



13:11:21 22   paintings are under copyright, it depends on --



13:11:28 23   and there are different kinds of photographs



13:11:30 24   that incorporate paintings.



13:11:31 25                  There are pictures that people
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13:11:32  2   make in museums, for example, of museum-goers



13:11:35  3   in front of paintings.



13:11:36  4                  Apparently that is permissible



13:11:38  5   to the museums or not, depending on the



13:11:41  6   museum's policies.



13:11:44  7                  So I would say that would depend



13:11:46  8   entirely on the policies of the institutions



13:11:49  9   that are housing those works.



13:11:52 10           Q      But putting aside the issue of



13:11:53 11   license or permission, if a photographer took a



13:11:57 12   photograph of a copyrighted painting --



13:12:01 13           A      Right.



13:12:01 14           Q      -- without permission, would



13:12:04 15   that be a form of appropriation, in your view,



13:12:08 16   that was not permissible?



13:12:10 17           A      What would they be doing with



13:12:11 18   that photograph?



13:12:15 19           Q      I don't know.



13:12:16 20           A      Making the photograph?  No, that



13:12:18 21   would not be a violation of fair use, it would



13:12:20 22   not be a violation of fair use for a painter to



13:12:23 23   do that in the studio.



13:12:26 24           Q      What if they showed it in a



13:12:29 25   gallery?
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13:12:29  2           A      That's publication; that changes



13:12:31  3   things.



13:12:31  4           Q      And that would be copyright



13:12:33  5   infringement, in your view?



13:12:34  6           A      Yes.



13:12:34  7           Q      But you see this primarily as a



13:12:36  8   problem of painters reusing photographs, not of



13:12:43  9   photographers reusing paintings, is that



13:12:46 10   correct?



13:12:46 11           A      I think that it happens in both



13:12:49 12   directions, I have written about it happening



13:12:51 13   in both directions, and have raised the issue



13:12:56 14   in some of my writings of the fact that it



13:12:59 15   happens in the other direction as well.



13:13:02 16                  And that photographers need to



13:13:04 17   examine that practice at their end, because, in



13:13:09 18   my opinion, it is no less a fair use issue.



13:13:15 19           Q      And it's your opinion, is it



13:13:16 20   not, that photographers seem to be more



13:13:19 21   litigious than painters, that -- let me stop



13:13:23 22   there.



13:13:25 23                  It's your opinion, is it not,



13:13:27 24   that photographers are more litigious than



13:13:29 25   painters on the issue of reuse?
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13:13:38  2           A      Most of the cases that I am



13:13:40  3   familiar with are cases of painters using the



13:13:47  4   work of photographers and that resulting in a



13:13:49  5   lawsuit.



13:13:51  6                  But I don't have any



13:13:52  7   quantitative opinion about whether



13:13:56  8   photographers are truly more litigious in this



13:14:00  9   matter than painters are.



13:14:01 10           Q      But you did write a blog, did



13:14:03 11   you not, asserting that it seems like



13:14:06 12   photographers are -- you know, are quicker to



13:14:11 13   file a lawsuit over use of a photograph in a



13:14:16 14   painting than the other way around?



13:14:20 15           A      I did write something to that



13:14:21 16   effect, and it's possible in terms of the cases



13:14:24 17   that have come to my attention, but I don't



13:14:25 18   know that this is -- I mean, I don't -- I don't



13:14:30 19   track the entirety of those cases, even in the



13:14:36 20   United States.



13:14:36 21                  So I can't speak authoritatively



13:14:37 22   to how many more photographers are involved in



13:14:43 23   such cases than painters are.



13:14:46 24           Q      Do you think some photographers



13:14:47 25   have a chip on their shoulder about the use of
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13:14:50  2   paintings -- of photographs by painters?



13:14:56  3           A      I don't -- I wouldn't say so; I



13:14:58  4   don't know.



13:14:59  5           Q      Do they have a chip on their



13:15:00  6   shoulder about photography not being viewed as



13:15:05  7   an art form by painters?



13:15:11  8           A      Again, I think you would have to



13:15:12  9   go on a case by case basis.



13:15:16 10           Q      But earlier you talked about the



13:15:20 11   phenomenon, if you will, that maybe



13:15:24 12   photographers don't get the same degree of



13:15:25 13   respect in the art world as painters.



13:15:27 14                  Is that a fair characterization?



13:15:29 15           A      That's a fair characterization,



13:15:31 16   yes.



13:15:31 17           Q      And do you think that that's a



13:15:32 18   reason there is more litigation in this area?



13:15:36 19           A      I don't know, you would have to



13:15:37 20   talk to the photographers involved and see what



13:15:39 21   their motives were.



13:15:41 22                  I don't deal particularly with



13:15:42 23   intent, and I'm not particularly concerned with



13:15:44 24   motivation.



13:15:45 25           Q      Is that something that troubles
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13:15:46  2   you, though, that photography isn't really



13:15:50  3   given the respect it deserves?



13:15:54  4           A      It's inevitably a concern of I



13:15:56  5   think any critic who concentrates on



13:15:59  6   photography.



13:16:00  7           Q      It's a concern.



13:16:01  8                  And do you see a way that that



13:16:03  9   can be addressed?



13:16:07 10           A      I actually think that's most



13:16:08 11   likely a permanent status quo.



13:16:13 12           Q      Permanent status quo.



13:16:14 13                  Do you think lawsuits like this



13:16:16 14   can help correct that imbalance?



13:16:18 15           A      No, not particularly.



13:16:23 16           Q      In paragraph 21, you make an



13:16:26 17   observation that you say is both



13:16:27 18   self-contradictory and hypocritical.



13:16:30 19                  Could you explain that to me,



13:16:32 20   please?



13:16:39 21           A      Yes.  A number of the



13:16:41 22   respondents in this case on the Defendants'



13:16:44 23   side have argued very forthrightly that



13:16:50 24   Mr. Prince puts what I call a distinctive



13:16:54 25   creative imprimatur on the work.
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13:16:58  2                  Whereas the theory that they



13:17:00  3   refer to or cite variously in their reports



13:17:04  4   suggests that this is fundamentally impossible,



13:17:07  5   because there really is no such thing as



13:17:10  6   creativity, there is only kind of a remixing of



13:17:14  7   existing materials, but there is no distinctive



13:17:20  8   originality or creativity possible, because we



13:17:22  9   are all basically creatures of culture.



13:17:26 10           Q      But that's not your view.  You



13:17:28 11   believe that if you mix and remix things there



13:17:32 12   can be creativity and originality, don't you?



13:17:35 13           A      Well, not simply by mixing and



13:17:37 14   remixing, no, I haven't said that.



13:17:39 15           Q      Well, you talked about music



13:17:41 16   sampling, you believe that's creative, don't



13:17:43 17   you, when hip-hop artists sample other works to



13:17:46 18   create new works?



13:17:47 19           A      But that's not all they do.



13:17:51 20           Q      Do you believe that sampling --



13:17:53 21   that sampling by hip-hop artists is creative?



13:17:56 22           A      I believe it can be an aspect of



13:17:59 23   a creative process.



13:18:01 24           Q      In what way would sampling be



13:18:04 25   created?
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13:18:06  2           A      Because it creates a reference



13:18:07  3   to a previous work, very often a known previous



13:18:14  4   work, that is, a work whose maker is known and



13:18:18  5   whose original meaning in culture, original



13:18:21  6   position in culture is known.



13:18:24  7                  And therefore it serves as kind



13:18:25  8   of a historical footnote that is inserted into



13:18:30  9   a contemporary work, and that that becomes a



13:18:36 10   component, then, of the work.



13:18:38 11                  Just as a quote on a footnote in



13:18:40 12   an academic paper serves to contextualize and



13:18:45 13   inform what the author has written himself or



13:18:48 14   herself.



13:18:49 15           Q      But couldn't that be the same



13:18:50 16   with the Graham photograph, for example, which



13:18:54 17   was widely available on-line going back to, I



13:18:57 18   believe, 1984, when Mr. Graham first posted it



13:19:02 19   on his website?



13:19:04 20                  Assuming -- I will ask you to



13:19:06 21   assume, assuming that that photograph was



13:19:08 22   widely known and widely disseminated on-line,



13:19:13 23   wouldn't including it in a painting involve



13:19:15 24   that same kind of cultural reference that you



13:19:17 25   talked about in the context of hip-hop?
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13:19:20  2           A      No, because what I was



13:19:22  3   specifying in hip-hop is it's only a reference



13:19:26  4   if one knows what it refers to.



13:19:29  5                  If one doesn't know what it



13:19:30  6   refers to, and whose work it is originally,



13:19:35  7   it's not a reference.



13:19:38  8           Q      Right.



13:19:39  9           A      It's a floating quotation with



13:19:40 10   no source.



13:19:41 11           Q      Right.  And I appreciate that



13:19:45 12   you were not familiar with the Graham picture



13:19:47 13   before this case, but let me ask you to assume



13:19:53 14   that that image was widely known in social



13:19:55 15   media.



13:19:56 16                  I have a good faith belief that



13:19:58 17   we can prove that at trial, that there is



13:20:00 18   evidence in this case that the image was widely



13:20:03 19   disseminated.



13:20:05 20           A      By Mr. Graham?



13:20:07 21           Q      Initially by Mr. Graham, and



13:20:08 22   then by others.



13:20:11 23           A      With his name attached?



13:20:13 24           Q      No, not with his name attached,



13:20:15 25   in fact.
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13:20:16  2           A      Um-hum.



13:20:17  3           Q      Just as when music is sampled,



13:20:20  4   you hear the music, but you don't hear this



13:20:23  5   song was by this particular artist, you just



13:20:26  6   hear the music; in the same way.



13:20:28  7           A      But you do quickly find out,



13:20:30  8   because social media and the music industry



13:20:33  9   will be very -- and reviewers will be very



13:20:35 10   quick to point out this beat was taken from



13:20:38 11   this, this beat was taken -- this snippet was



13:20:40 12   taken from that, et cetera.



13:20:41 13                  So if that information is not



13:20:43 14   embedded in the song itself, it's usually



13:20:46 15   embedded in the copyright information of the



13:20:49 16   song which accompanies it on its label and in



13:20:53 17   its C D release, et cetera.



13:20:55 18                  Because all of that, usually, if



13:20:57 19   it's done legally, has to be specified in all



13:21:00 20   cases.



13:21:00 21                  And then it's usually identified



13:21:02 22   very quickly within social media, so that the



13:21:05 23   original artist is, who is quoted, is very



13:21:08 24   quickly recognized.



13:21:09 25           Q      Isn't that the same thing here?
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13:21:10  2   Because both for Mr. McNatt and Mr. Graham,



13:21:12  3   they were identified as the original



13:21:15  4   photographers in social media, on Instagram,



13:21:17  5   very quickly after these works disseminated.



13:21:22  6                  How is that different?



13:21:23  7           A      Because they weren't identified



13:21:24  8   by the -- by Mr. Prince.



13:21:27  9           Q      Well, when you listen to a



13:21:28 10   hip-hop song, you don't have an announcement,



13:21:30 11   this song came from somewhere else.



13:21:32 12                  It's a reference, and you can



13:21:34 13   look at the reference, and as you said, other



13:21:36 14   people will identify it quickly in social



13:21:38 15   media, but that's exactly what happened in this



13:21:40 16   case, isn't it?



13:21:41 17                  How is that different?



13:21:42 18           A      No, it's different, because when



13:21:44 19   hip-hop samples are licensed, the licensing



13:21:49 20   almost always includes a requirement that the



13:21:51 21   source be indicated on any accompanying



13:21:55 22   publication materials, such as the insert in



13:21:57 23   the CD ROM.



13:21:58 24                  And therefore anybody who buys



13:22:00 25   that music has immediate access to the source
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13:22:04  2   provided by legal requirement by the hip-hop



13:22:13  3   artist who has published that song and his or



13:22:16  4   her publishers.



13:22:17  5                  That's very different from



13:22:18  6   people maybe finding out or maybe not finding



13:22:21  7   out on social media who made a particular



13:22:24  8   picture that someone has appropriated.



13:22:26  9           Q      But that's a different case,



13:22:27 10   because you are talking about a license, and



13:22:29 11   I'm not talking about a license, I'm talking



13:22:31 12   about the reuse of an image that's widely



13:22:36 13   disseminated.



13:22:37 14                  So you talked about the



13:22:40 15   reference to an earlier song in hip-hop.



13:22:45 16                  What I asked you to assume for



13:22:46 17   purposes of a hypothetical, which I have a good



13:22:48 18   faith belief we can prove at trial, that the



13:22:51 19   Graham image was widely disseminated and widely



13:22:53 20   known in social media on the same basis.



13:22:57 21                  Mr. Prince's use of that, widely



13:22:59 22   disseminated, widely known image in a painting,



13:23:02 23   wouldn't that be the same as the reference that



13:23:04 24   you talked about in a hip-hop song?



13:23:08 25           A      I -- I don't know what we mean
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13:23:10  2   here by widely.  I don't know what kind of



13:23:12  3   numbers we are talking about.



13:23:13  4           Q      Assume it's widely disseminated.



13:23:17  5                  If I can't prove that at trial,



13:23:18  6   then I can't use this testimony.



13:23:20  7                  But assume that I can prove that



13:23:22  8   it's widely disseminated in the same way that



13:23:25  9   you meant that a song is widely disseminated.



13:23:28 10                  Wouldn't that then be the same



13:23:29 11   way that an artist like Richard Prince is



13:23:32 12   referring to a widely disseminated image that



13:23:36 13   is widely known on social media when he



13:23:39 14   includes it in his painting?



13:23:40 15           A      I have no idea -- I have an



13:23:42 16   understanding of what it means for a hip-hop



13:23:45 17   song to become widely known.  We are talking



13:23:48 18   about millions of listeners.



13:23:50 19                  I have no idea what you're



13:23:51 20   talking about when you say widely disseminated



13:23:54 21   and widely known, so I do not accept this



13:23:57 22   analogy.



13:23:57 23           Q      But it's a hypothetical, and I



13:23:59 24   am allowed to ask a hypothetical question --



13:24:01 25           A      Yes.

�                                                           151



          1                      ALLAN COLEMAN



13:24:01  2           Q      -- of an expert.



13:24:04  3                  So just assume, which I will



13:24:05  4   have to prove at trial, but assume for purposes



13:24:08  5   of this hypothetical that the Graham image was



13:24:13  6   widely disseminated, if the Graham image was



13:24:16  7   widely disseminated, that people in social



13:24:20  8   media would recognize it.



13:24:21  9                  Mr. Prince's use of that



13:24:23 10   reference of a widely disseminated image,



13:24:28 11   couldn't that have the same kind of referential



13:24:31 12   impact that you talked about in the context of



13:24:34 13   hip-hop?



13:24:35 14           A      Yes, but that has nothing to do



13:24:36 15   with fair use.



13:24:40 16           Q      Similarly, with the McNatt



13:24:42 17   image, the McNatt image involved a portrait of



13:24:47 18   a widely known singer.



13:24:51 19                  Couldn't that have the same



13:24:53 20   referential context if used in a painting that



13:24:59 21   you referred to in the context of a hip-hop



13:25:02 22   song?



13:25:02 23           A      Yes, but again, that has nothing



13:25:04 24   to do with fair use.



13:25:06 25                  MR. BALLON:  Why don't we take a
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13:25:07  2           lunch break, this is a good time for a



13:25:09  3           break, and I appreciate the discussion.



13:25:11  4           It's a very interesting discussion.



13:25:15  5                  THE VIDEOGRAPHER:  One moment,



13:25:15  6           please.  Watch your microphones.



13:25:17  7                  Here now marks the end of video



13:25:18  8           file number 2.  The time is 1:25 p.m.  We



13:25:21  9           are now off the record.



13:25:23 10                  (At this point in the proceedings



13:25:23 11           there was a luncheon recess, after which



13:25:23 12           the deposition continued as follows:)



14:24:49 13                  THE VIDEOGRAPHER:  Here now marks



14:24:50 14           the beginning of video file number 3.



14:24:52 15           The time is 2:24 p.m.  We are back on



14:24:55 16           the record.



14:24:56 17



14:24:56 18   CONTINUED EXAMINATION BY



14:24:56 19   MR. BALLON:



14:24:56 20



14:24:56 21           Q      Good afternoon.



14:24:57 22           A      Good afternoon.



14:24:59 23           Q      I would like to show you what



14:25:01 24   has been marked as Exhibit 214.  It is a blog



14:25:05 25   post from your blog, NearbyCafe.com, entitled
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14:25:10  2   "The Photographer and the Painting."



14:25:12  3                  (The above described document was



14:25:12  4           marked Exhibit 214 for identification, as



14:25:12  5           of this date.)



14:25:13  6           Q      Is that an article or blog post



14:25:16  7   that you wrote?



14:25:17  8           A      Yes, it is.



14:25:22  9           Q      Have you written all of the



14:25:23 10   articles on your blog?



14:25:25 11           A      No, I publish periodic guest



14:25:27 12   posts by invited guests.



14:25:30 13           Q      But this one was written by you?



14:25:32 14           A      Yes.



14:25:33 15           Q      And is there anyone else besides



14:25:35 16   yourself who would have authority to upload a



14:25:38 17   post, for example, if you have a guest blogger?



14:25:41 18           A      No, I do that uploading myself.



14:25:45 19           Q      I would like to ask you to look



14:25:46 20   at paragraph 29 of your expert report, please.



14:25:53 21                  In there you say, "Photography



14:25:54 22   performed by Mr. Graham and Mr. McNatt involves



14:25:58 23   a set of both conscious and intuitive decisions



14:26:01 24   that inherently qualify as interpretive and



14:26:05 25   thus creative."
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14:26:20  2                  Do you see that?



14:26:21  3           A      Yes, I see that.



14:26:24  4           Q      Now, what is the basis for that



14:26:32  5   opinion?



14:26:34  6           A      The basis for that opinion is 50



14:26:37  7   years of observing how photographers work,



14:26:40  8   reading them write about how they work and



14:26:44  9   discussing with them how they work.



14:26:49 10           Q      Now, if a photographer was to



14:26:55 11   take a photo while drunk, for example, would it



14:27:01 12   also necessarily be the case that there would



14:27:04 13   be conscious and intuitive decisions that



14:27:06 14   inherently qualify as interpretive and thus



14:27:10 15   creative?



14:27:10 16           A      I would think so, yes.



14:27:11 17           Q      So even if someone is under the



14:27:13 18   influence of alcohol, there would still be, if



14:27:18 19   a photographer was taking a photo, there would



14:27:21 20   still be intuitive decisions that qualify as



14:27:23 21   interpretive and thus creative?



14:27:25 22           A      Many artists have written under



14:27:27 23   the influence of many substances and



14:27:30 24   consciousness-altering experiences, let's say.



14:27:35 25           Q      Are there any type of photos
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14:27:37  2   that are taken that don't involve conscious and



14:27:41  3   intuitive decisions that inherently qualify as



14:27:43  4   interpretive and thus creative?



14:27:48  5           A      Sure.



14:27:48  6           Q      Can you give me some examples?



14:27:50  7           A      Well, for example, if you have



14:27:51  8   in your car a device that, either on a timer or



14:28:00  9   continuously records your travels, I would say



14:28:05 10   that that's not particularly conscious and



14:28:08 11   intuitive.



14:28:11 12                  The cameras in a bank or the



14:28:14 13   cameras at your front desk, for example, that



14:28:17 14   took our picture as we came in and got our



14:28:20 15   passes, I would say that those are not



14:28:23 16   particularly conscious and intuitive made



14:28:27 17   photographs.



14:28:27 18                  And I'm sure there are many



14:28:29 19   other kinds made by mechanical devices, et



14:28:32 20   cetera, somebody makes the decision where to



14:28:35 21   position those devices, but -- and what the



14:28:38 22   timing is, but they are not conscious and



14:28:42 23   deliberated decisions as to when the picture



14:28:44 24   gets made or exactly how it's framed, et



14:28:46 25   cetera.
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14:28:48  2           Q      I see.  What about in instances



14:28:50  3   when a photo is commissioned?



14:28:52  4                  So, for example, if someone were



14:28:54  5   to commission a photograph and provide a list



14:28:57  6   of instructions, the subject needs to appear in



14:29:00  7   this manner and that background, would that



14:29:05  8   type of photo necessarily involve interpretive



14:29:10  9   and creative aspects?



14:29:14 10           A      It would have to involve some,



14:29:16 11   unless the person who was doing the



14:29:18 12   commissioning was actually handling the camera,



14:29:23 13   him or herself, and let's say the other party



14:29:27 14   was just loading and unloading the film or



14:29:30 15   something like that.



14:29:31 16                  Because there are any number of



14:29:32 17   decisions that have to be made in the making of



14:29:34 18   any photograph.



14:29:37 19           Q      Are you familiar with the monkey



14:29:39 20   selfie case?



14:29:40 21           A      Yes, I am.



14:29:41 22           Q      So in that instance, you had a



14:29:44 23   photographer who was trying to take a picture



14:29:45 24   of a precocious primate, who actually took



14:29:51 25   control and took the picture himself, correct?

�                                                           157



          1                      ALLAN COLEMAN



14:29:55  2           A      In a sense correct, yes; in a



14:29:57  3   sense not.



14:29:57  4           Q      In what way is that not a



14:29:59  5   correct?



14:30:01  6           A      If you are suggesting that the



14:30:03  7   monkey, whose name is Naruto, actually



14:30:06  8   understood the instrument involved and took



14:30:10  9   control of it, I would reject that assumption



14:30:14 10   out of hand.



14:30:16 11           Q      Fair point.



14:30:18 12                  I don't know want to get into



14:30:19 13   the monkey's subjective understanding, but that



14:30:21 14   was a photo where the photo was actually taken



14:30:24 15   by the monkey of himself, correct?



14:30:26 16           A      The exposure was made by the



14:30:27 17   monkey, yes.  I don't know that the monkey



14:30:29 18   understood that he was making an exposure of



14:30:31 19   himself.



14:30:33 20                  I would doubt that very much, in



14:30:34 21   fact.



14:30:35 22           Q      I would suspect he probably



14:30:36 23   didn't.



14:30:38 24                  But it nonetheless was quite an



14:30:39 25   attractive picture.
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14:30:41  2           A      Yes, it was.



14:30:41  3           Q      Would that, the monkey selfie,



14:30:45  4   does that picture qualify as interpretive and



14:30:49  5   thus creative?



14:30:51  6           A      No.



14:30:58  7           Q      So, if someone were to provide



14:31:00  8   enough instructions in terms of composition,



14:31:04  9   layout, the way the photo must appear, so that



14:31:06 10   it has to be essentially a standard type of



14:31:08 11   photo, does it reach a point where there are



14:31:14 12   enough instructions that even though there is a



14:31:17 13   human taking a picture, the photo itself



14:31:21 14   wouldn't qualify as interpretive and thus



14:31:22 15   creative?



14:31:27 16           A      I'm not sure that I would say --



14:31:30 17   that I would say yes to that.



14:31:31 18                  I would say that there is a



14:31:32 19   point at which it becomes a collaboration



14:31:36 20   between the person doing the commissioning and



14:31:37 21   providing those instructions and the person



14:31:40 22   carrying out those instructions.



14:31:43 23           Q      I see, so -- I see.



14:31:46 24                  So that the person giving the



14:31:48 25   instructions was actually contributing to the

�                                                           159



          1                      ALLAN COLEMAN



14:31:50  2   creativity and might be a joint author?



14:31:53  3           A      Right, right; yes.



14:32:00  4           Q      All right, so that -- so let's,



14:32:03  5   if you could please take a look at paragraph 34



14:32:09  6   of your report.



14:32:11  7                  And in there you say, "In



14:32:12  8   evaluating whether a reasonable observer would



14:32:15  9   view the Prince works as having transformed



14:32:17 10   Plaintiffs' works, I take account of all the



14:32:20 11   works in question and circumstances surrounding



14:32:23 12   that creation."



14:32:28 13                  What is your understanding of a



14:32:30 14   reasonable observer?



14:32:35 15           A      I would say the average, well



14:32:38 16   informed citizen.



14:32:41 17           Q      The average, well informed



14:32:42 18   citizen.



14:32:43 19                  How would you define -- how



14:32:45 20   would you determine who an average, well



14:32:47 21   informed citizen is?



14:32:53 22           A      In this particular instance I



14:32:55 23   would say it would need to be someone with some



14:32:59 24   awareness of the field of contemporary art



14:33:02 25   practice, because they are going to be asked to
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14:33:04  2   determine something in relation to contemporary



14:33:08  3   art practice.



14:33:09  4           Q      I see.  So when you say like the



14:33:10  5   average, well informed citizen, so that



14:33:13  6   wouldn't be someone like you, because you are



14:33:17  7   considerably more informed?



14:33:18  8           A      I am a specialist in the field.



14:33:20  9           Q      Right, right, so -- but it would



14:33:24 10   be someone with some knowledge of contemporary



14:33:26 11   art?



14:33:27 12           A      I think it would have to be in



14:33:28 13   order to make this determination.  The word



14:33:30 14   transformation is -- is a term that requires



14:33:35 15   some interpretation.



14:33:37 16           Q      And so, would that include



14:33:38 17   people such as art collectors?



14:33:40 18           A      Oh, yes.



14:33:44 19           Q      And in looking at the reasonable



14:33:49 20   observer test, does the way in which art



14:33:54 21   collectors value particular photographs or



14:33:57 22   paintings suggest or evidence to you whether a



14:34:03 23   work is likely to be transformative or not?



14:34:07 24                  MS. PELES:  Objection to form.



14:34:08 25           A      I don't understand the question.
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14:34:10  2           Q      Sure, sure.



14:34:11  3                  So, all right, so you've said a



14:34:14  4   reasonable observer would include an art



14:34:17  5   collector?



14:34:18  6           A      Potentially, yes.  Reasonable is



14:34:20  7   of course a loaded and judgmental word.



14:34:24  8                  I'm not -- I don't know how we



14:34:26  9   exactly determine whether an individual is



14:34:28 10   reasonable, but it certainly could include an



14:34:30 11   art collector.



14:34:31 12           Q      Well, how did you, then -- I



14:34:34 13   mean, how did you determine who was a



14:34:35 14   reasonable observer?



14:34:39 15           A      I try in the same way that I try



14:34:41 16   to understand who my average reader might be,



14:34:45 17   and my informed reader might be, I try to talk



14:34:51 18   about photographs, as I do over my professional



14:34:56 19   life with all kinds of people, including just



14:35:00 20   general people who are interested in



14:35:02 21   photography on some level, on through the



14:35:05 22   specialists with whom I interact in my field.



14:35:10 23           Q      So that average, well informed



14:35:15 24   consumer, would they have the kind of



14:35:18 25   understanding that you described in this report
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14:35:20  2   about postmodern theory?



14:35:21  3           A      Probably not.



14:35:25  4           Q      So with respect to an average,



14:35:27  5   well informed consumer, if you are looking at



14:35:32  6   two works and if --



14:35:40  7                  MR. BALLON:  Well, let's strike



14:35:41  8           that.



14:35:43  9           Q      Are you aware that the Prince



14:35:46 10   paintings at issue in this case sold for more



14:35:50 11   money than the original photographs are offered



14:35:53 12   for sale?



14:35:54 13           A      Yes, I am aware of that.



14:35:56 14           Q      And there is actually a fair



14:35:58 15   difference, is there not?  The paintings are in



14:36:00 16   the thousands of dollars and the photos are



14:36:06 17   valued at a lower dollar number?



14:36:08 18           A      Yes, I am aware of that.



14:36:12 19           Q      So, does that price difference



14:36:14 20   reflect or possibly reflect the fact that



14:36:21 21   average, well informed consumers value the



14:36:27 22   Prince paintings more, and that to them, at



14:36:30 23   least, they see there is something added there



14:36:33 24   that doesn't exist in the original?



14:36:37 25           A      It certainly indicates that they
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14:36:38  2   value the Prince paintings more.



14:36:43  3                  It does not necessarily mean



14:36:44  4   that they see something added in there.  You



14:36:46  5   would have to ask them.



14:36:51  6           Q      Right.  But in looking at



14:36:54  7   transformation, you would agree, wouldn't you,



14:36:57  8   that if the Prince paintings were identical to



14:37:01  9   the Graham and McNatt photographs, that a



14:37:09 10   reasonable or an average, well informed



14:37:11 11   consumer would value them the same if they were



14:37:14 12   identical, wouldn't they?



14:37:16 13           A      No.



14:37:16 14           Q      Well, how would it be reasonable



14:37:18 15   for a consumer, if two items are identical, how



14:37:25 16   would it be reasonable for a consumer to value



14:37:28 17   them as different?



14:37:30 18           A      Because if one has Richard



14:37:31 19   Prince's signature on it, it's automatically



14:37:32 20   more valuable in the art market than if it does



14:37:35 21   not.



14:37:36 22           Q      I see, so the signature.



14:37:39 23                  And is that in the same way



14:37:41 24   that, for example, Marcel Duchamps with a



14:37:46 25   urinal, by signing the urinal, it became
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14:37:49  2   valuable as a work of art?



14:37:51  3           A      No, because he didn't sign it,



14:37:52  4   actually, with his own name, as I'm sure you



14:37:54  5   know.



14:37:55  6                  He signed it R. Mutt, which was



14:37:57  7   his kind of pseudonym.  And R. Mutt's name had



14:38:00  8   no value whatsoever in the art world at the



14:38:03  9   time.



14:38:05 10           Q      But it was the act of claiming



14:38:07 11   it as art that made it more valuable, is that



14:38:12 12   right?



14:38:12 13           A      Actually there is no evidence it



14:38:14 14   made it more valuable at the time.  It made it



14:38:16 15   controversial at the time.



14:38:18 16           Q      And the controversy made it have



14:38:21 17   some artistic merit?



14:38:23 18           A      It was eventually -- it



14:38:24 19   eventually came to be seen that way in the art



14:38:26 20   world, yes.



14:38:29 21           Q      Do you believe that the Prince



14:38:31 22   paintings have come to be seen that way in the



14:38:33 23   art world, as having some significance?



14:38:37 24           A      Due to the controversy of this



14:38:40 25   case?
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14:38:40  2           Q      No, just is it your



14:38:42  3   understanding that Prince's New Portraits have



14:38:48  4   come to be recognized as having some kind of



14:38:51  5   value in the art world?



14:38:53  6           A      I can certainly see that in



14:38:56  7   terms of the prices that they command and the



14:38:58  8   comments, for example, of the other deponents



14:39:02  9   on Defendants' side here, that there are people



14:39:04 10   in the art world who consider them important,



14:39:07 11   yes.



14:39:08 12           Q      And do you believe that it's



14:39:09 13   perhaps more than just the signature that



14:39:11 14   counts for that?



14:39:14 15           A      I would have no way of



14:39:15 16   determining that.



14:39:17 17                  If these works were suddenly to



14:39:18 18   appear on a gallery wall without Prince's name



14:39:22 19   on them, would they have sold for the thousands



14:39:24 20   of dollars you indicate that they have sold



14:39:26 21   for?



14:39:27 22                  I have no way of determining



14:39:29 23   that.  Either do you, I think, sir.



14:39:32 24           Q      But I am asking you as an expert



14:39:37 25   opining on how a reasonable observer would
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14:39:39  2   view, which you have identified as an average



14:39:42  3   consumer --



14:39:45  4           A      Right.



14:39:46  5           Q      Now I have lost track, that the



14:39:47  6   average consumer -- anyway, the reasonable



14:39:52  7   observer, let's go with that, so certainly a



14:39:59  8   reasonable observer would consider it has some



14:40:00  9   value?



14:40:02 10           A      I'm sorry, you have to give me



14:40:04 11   the whole question in one piece.



14:40:06 12           Q      I'm sorry, that was perhaps more



14:40:08 13   confusing than it needed to be.



14:40:13 14                  You said there is no way of



14:40:15 15   knowing whether it's the signature or the name



14:40:20 16   that adds the value or something else.



14:40:23 17                  I'm suggesting that because you



14:40:25 18   are opining as an expert on the reasonable



14:40:28 19   observer test, I am asking if you have an



14:40:31 20   opinion, but maybe --



14:40:32 21                  MR. BALLON:  Let me back up on



14:40:33 22           that.



14:40:35 23           Q      Are you opining as an expert on



14:40:37 24   the reasonable observer test as an



14:40:39 25   understanding -- excuse me, based on your
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14:40:42  2   understanding of the photography market, but



14:40:46  3   perhaps not the art market, or are you opining



14:40:48  4   also on the -- on how consumers of paintings



14:40:53  5   would perceive the work?



14:40:58  6           A      I am opining on how both would



14:41:02  7   perceive the work, depending on whether or not



14:41:05  8   Richard Prince's name was -- the works, whether



14:41:09  9   or not Richard Prince's name was attached to



14:41:11 10   it.



14:41:12 11           Q      I see.  So you believe that a



14:41:16 12   reasonable observer places greater value on the



14:41:20 13   Prince paintings because of the name and



14:41:24 14   signature, but you can't opine one way or the



14:41:28 15   other whether there are other factors that also



14:41:31 16   might account for the higher value?



14:41:36 17           A      What other factors are we



14:41:37 18   speaking of?



14:41:39 19           Q      Well, I asked you if there were



14:41:40 20   other factors.  I asked you if there were other



14:41:45 21   factors besides name and signature that



14:41:47 22   accounted for the greater value and you said



14:41:50 23   you didn't know.



14:41:51 24                  I think you said neither of us



14:41:54 25   really know.
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14:41:55  2           A      No, because I can't enter the



14:41:57  3   minds of the buyers of art, so I don't know



14:42:02  4   what would the -- what else would determine



14:42:05  5   their decisions to purchase or not purchase one



14:42:09  6   of these works by Prince if they did not know



14:42:11  7   it was by Prince.



14:42:12  8                  I have no way of guessing that.



14:42:14  9           Q      I see.



14:42:15 10                  So, you acknowledge that they



14:42:17 11   value the Prince paintings higher, but you



14:42:19 12   don't really know why?



14:42:22 13           A      Aside from the fact that they



14:42:23 14   have Prince's name on it, correct.



14:42:29 15           Q      And purchasers of art are



14:42:30 16   included in that category of reasonable



14:42:35 17   observer, correct?



14:42:37 18           A      Absolutely.



14:42:42 19           Q      Now, you also in paragraph 34



14:42:45 20   talk, say that you were evaluating "whether the



14:42:48 21   Prince works change the composition,



14:42:51 22   presentation, scale, color pallet and media



14:42:56 23   originally used and whether comment



14:42:59 24   automatically constitutes alteration."



14:43:02 25                  What do you mean by
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14:43:03  2   automatically?



14:43:07  3           A      I am referring here to various



14:43:10  4   points in the documents that I was shown in



14:43:15  5   which reference was made by Brian Wallace and



14:43:18  6   others to Mr. Prince's additions, textual



14:43:24  7   additions to the works and the appropriated



14:43:33  8   texts from all the people that are included in



14:43:36  9   the works.



14:43:39 10                  That they refer to these



14:43:40 11   regularly as comments, and they refer regularly



14:43:45 12   to Mr. Prince commenting on -- on the social



14:43:55 13   construction we know of social media and so



14:43:58 14   forth.



14:43:59 15                  So I'm referring to various



14:44:01 16   usages of the term comment and commenting in



14:44:04 17   the documents that I was shown.



14:44:06 18           Q      Now, some of those comments, in



14:44:07 19   fact, are authorized by Mr. Prince, are they



14:44:10 20   not?



14:44:11 21           A      As I understand it, yes.



14:44:15 22           Q      But I still don't understand



14:44:16 23   what you mean by automatically.



14:44:17 24                  You said one of the things you



14:44:19 25   value is whether comment automatically
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14:44:22  2   constitutes alteration.



14:44:23  3                  What do you mean by that?



14:44:24  4           A      Well, the usages of the terms



14:44:29  5   comment and commenting in the various documents



14:44:33  6   that I reviewed suggest that the comment in



14:44:36  7   itself, the commenting in itself constitutes an



14:44:42  8   alteration of the work that justifies the fair



14:44:46  9   use exception.



14:44:48 10           Q      And do you have an opinion on



14:44:50 11   that?



14:44:59 12           A      Yes, I would say that it would



14:45:00 13   depend entirely on the nature and quality of



14:45:03 14   the comment.



14:45:05 15           Q      Now, based on your 50 years



14:45:07 16   as -- in the photography industry, do you have



14:45:11 17   expertise to opine on the transformative value



14:45:16 18   of text?



14:45:20 19                  MS. PELES:  Objection to form.



14:45:23 20           A      I'm not -- can you put that



14:45:24 21   another way?



14:45:25 22           Q      Sure.



14:45:26 23                  You have talked extensively



14:45:27 24   about your expertise in the area of



14:45:30 25   photography.
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14:45:33  2                  Do you have -- do you believe



14:45:35  3   that you have expertise in what type of written



14:45:41  4   word would -- would satisfy creativity for



14:45:49  5   purposes of copyright?



14:45:56  6                  Let me ask you a different



14:45:57  7   question.



14:45:57  8           A      I'm not still sure I understand.



14:45:59  9           Q      Because again, I see you're



14:46:01 10   struggling, and it's not a trick question.  I



14:46:03 11   want to --



14:46:05 12           A      I don't feel that it's such.  I



14:46:06 13   just don't understand it.



14:46:07 14           Q      Right, exactly.  Let me see if I



14:46:08 15   can put it in a better context.



14:46:11 16                  Are you familiar with Richard



14:46:13 17   Prince's Joke paintings?



14:46:15 18           A      I have seen some of them.  I



14:46:16 19   wouldn't say I'm familiar with them, but yes.



14:46:18 20           Q      You do know that Mr. Prince has



14:46:20 21   some paintings where the painting has nothing



14:46:23 22   on the canvas except a joke painted in some



14:46:28 23   color?



14:46:28 24           A      Yes.



14:46:30 25           Q      And you know that these sell for
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14:46:31  2   some amount of money, correct?



14:46:33  3           A      Yes.



14:46:34  4           Q      Do you consider yourself an



14:46:35  5   expert on what type of written word by



14:46:40  6   Mr. Prince would be creative enough to be



14:46:46  7   viewed by a reasonable observer as being



14:46:49  8   transformative?



14:46:51  9           A      In relation to those paintings?



14:46:53 10           Q      Yes.



14:46:55 11           A      No, I don't have an opinion on



14:46:57 12   that in relation to those paintings.



14:46:59 13           Q      Okay.



14:47:00 14           A      I mean the Joke paintings.



14:47:03 15           Q      Right.  And then with respect to



14:47:04 16   the paintings at issue in this case, I



14:47:08 17   understand that you have many opinions about



14:47:11 18   the -- whether the photographic elements of the



14:47:15 19   Prince paintings are transformative.



14:47:18 20                  Do you feel you have any



14:47:20 21   expertise to be able to evaluate whether the



14:47:23 22   comments that Richard Prince has added to these



14:47:27 23   paintings is transformative?



14:47:33 24           A      I have 50 years' experience with



14:47:35 25   captioning, with related -- responding
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14:47:38  2   critically as a historian to the captioning of



14:47:41  3   photographs.



14:47:43  4                  And in a broad sense, those



14:47:47  5   comments and those Instagram comments fall into



14:47:50  6   the category of caption.



14:47:52  7           Q      But they are not really



14:47:53  8   captions, are they?  Because aren't both of



14:47:55  9   these works called "Untitled"?



14:48:00 10                  MS. PELES:  Objection.



14:48:00 11           A      What does that have to do with



14:48:01 12   there being captions or not?



14:48:03 13           Q      Well, the caption of a painting



14:48:04 14   would be the title, wouldn't it?



14:48:05 15           A      Of course not.



14:48:06 16           Q      Okay.  So what is the caption of



14:48:08 17   a painting?



14:48:08 18           A      A painting doesn't have a



14:48:09 19   caption, usually.



14:48:11 20           Q      So I'm confused.



14:48:14 21                  You testified that you don't



14:48:15 22   have expertise in evaluating the potential



14:48:18 23   transformative nature of text by Richard Prince



14:48:21 24   in the Joke paintings, but --



14:48:23 25           A      Right.
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14:48:24  2           Q      But you said with respect to the



14:48:25  3   text that appears in the two paintings at issue



14:48:29  4   in this lawsuit, you believe you have expertise



14:48:32  5   because they are captions?



14:48:34  6           A      Right.



14:48:35  7           Q      How are they captions if



14:48:37  8   paintings don't have captions?



14:48:39  9           A      Photographs often come to us,



14:48:41 10   usually come to us, as a matter of fact, with



14:48:44 11   some kind of caption.



14:48:45 12                  You pick up a newspaper, you



14:48:46 13   pick up a magazine, you even see a photograph



14:48:51 14   on a TV news show, and it usually has



14:48:53 15   underneath it what we call in the trade a



14:48:56 16   caption.



14:48:57 17                  That is, some textual comment



14:49:02 18   that will, in box terms, both anchor and relay



14:49:07 19   the photograph, that pinpoint what the editor



14:49:13 20   involved wants the viewer to concentrate on



14:49:18 21   within the photograph and its many components.



14:49:22 22                  And potentially, if it's a



14:49:24 23   series of images, that connect that photograph



14:49:26 24   to the next photograph and the previous



14:49:29 25   photograph.
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14:49:29  2                  So those are captions.  And you



14:49:31  3   will find them commonly under photographs in



14:49:34  4   newspapers and magazines and books.



14:49:36  5           Q      What is the basis for your



14:49:38  6   opinion that Mr. Prince's writings in these two



14:49:43  7   paintings qualify as captions?



14:49:46  8           A      They appear under the photograph



14:49:49  9   in -- I would say that I would consider them as



14:49:51 10   captions, they appear in the paintings, under



14:49:56 11   the photographs, in the position in which



14:49:58 12   captions frequently appear under photographs.



14:50:01 13                  So, these texts, including not



14:50:03 14   only Mr. Prince's, but the usually the



14:50:07 15   preceding text, as I understand it, which was



14:50:10 16   put up there by the person who posted the



14:50:12 17   original Instagram post, function as a kind of



14:50:17 18   caption to those images, simply because they



14:50:20 19   resemble stylistically, in terms of the textual



14:50:24 20   position and relation to the image, they



14:50:26 21   resemble stylistically what we commonly call



14:50:29 22   captions in published images.



14:50:33 23           Q      So, speaking of the comments, do



14:50:37 24   you know whether Mr. Prince selected which



14:50:40 25   comments by third parties to include or
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14:50:42  2   exclude?



14:50:47  3           A      As I understand it he chose to



14:50:49  4   include the ones that were included.  I don't



14:50:51  5   know which ones he excluded, almost by



14:50:57  6   definition, because they are not there.



14:50:59  7           Q      Did you examine the original



14:51:00  8   posts in connection with your opinion of this



14:51:03  9   case?



14:51:03 10           A      No, I did not.



14:51:04 11           Q      So, if you don't know which



14:51:06 12   comments he excluded, and you're only looking



14:51:09 13   at the comments he included, at least with



14:51:12 14   respect to the Graham painting, how do you know



14:51:16 15   whether there is a transformational component



14:51:19 16   to that?



14:51:20 17           A      To the comments that he



14:51:22 18   included?



14:51:23 19           Q      Yeah.  How would you know if



14:51:25 20   there is creativity in the selection,



14:51:28 21   arrangement or organization of comments that



14:51:31 22   were selected from a much larger body of



14:51:34 23   comments if you didn't inspect the full body of



14:51:39 24   comments?



14:51:41 25           A      Normally when you deal as a
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14:51:42  2   critic with a work of art, you deal with the



14:51:45  3   work of art itself, whatever that is, including



14:51:48  4   everything that it includes.



14:51:50  5                  You don't deal with what the



14:51:51  6   artist has excluded, because it's not part of



14:51:54  7   the work.



14:51:55  8           Q      But in this instance you are not



14:51:57  9   critiquing the painting in the sense of saying



14:52:00 10   this is a good painting or a bad painting, you



14:52:02 11   are doing something different, you are opining



14:52:04 12   on whether Mr. Prince's decision to include or



14:52:08 13   exclude particular comments was transformative.



14:52:14 14           A      No, I have not made any such



14:52:16 15   statement.



14:52:18 16           Q      Okay, all right.



14:52:19 17                  So, then, is your opinion -- so



14:52:23 18   then you have no opinion on whether the



14:52:26 19   comments add a transformational component to



14:52:29 20   the paintings?



14:52:30 21           A      Whether the comments, the



14:52:31 22   original comments that are included?



14:52:35 23           Q      Both paintings include a number



14:52:37 24   of different features, including photographic



14:52:42 25   elements and written text.
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14:52:44  2           A      Right.



14:52:45  3           Q      Are you saying you have no



14:52:48  4   opinion on whether the written text has any



14:52:52  5   transformational quality?



14:53:01  6           A      Both the written texts that were



14:53:03  7   originally part of the post and Mr. Prince's



14:53:06  8   texts, or separately?



14:53:09  9           Q      Well, for now I'm just talking



14:53:10 10   about the text that's there.  You said as a



14:53:12 11   critic you could only look at what's there.



14:53:15 12           A      Right.



14:53:15 13           Q      So then I asked you, I said



14:53:17 14   well, how can you form an opinion about whether



14:53:19 15   the process of including and excluding certain



14:53:23 16   comments was itself creative and



14:53:26 17   transformational, and you said you can't,



14:53:28 18   that's not your opinion.



14:53:29 19           A      Right.



14:53:31 20           Q      So then -- so then, so now I'm



14:53:34 21   saying looking simply at the paintings and the



14:53:39 22   text that appears there, are you saying that



14:53:44 23   you have no opinion on whether the text itself



14:53:47 24   adds a transformational quality to the



14:53:49 25   paintings?
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14:53:52  2           A      I have no opinion as to whether



14:53:53  3   it adds a transformational quality to the



14:53:56  4   paintings.



14:53:58  5                  I do have an opinion about



14:54:00  6   whether or not it adds a transformational



14:54:02  7   quality to the photographs that are included in



14:54:04  8   the paintings.



14:54:05  9           Q      Okay.



14:54:07 10                  And what's the basis for that



14:54:09 11   opinion?



14:54:11 12           A      The basis for that opinion is



14:54:14 13   considering them, those textual elements as



14:54:18 14   components -- as captions, effectively, or



14:54:21 15   commentary on the photographs themselves, the



14:54:26 16   photographic images themselves.



14:54:29 17           Q      Now, in making that analysis,



14:54:31 18   though, is it relevant to your analysis that



14:54:35 19   there is no evidence that Mr. Prince intended



14:54:38 20   those comments to be captions?



14:54:39 21           A      No; because I'm not concerned



14:54:41 22   with his intent.



14:54:45 23           Q      And explain again why the



14:54:47 24   particular comments in each painting qualify in



14:54:51 25   your view as captions?

�                                                           180



          1                      ALLAN COLEMAN



14:54:53  2           A      Because they --



14:54:54  3                  MS. PELES:  Objection to form.



14:54:55  4           A      They occupy, I think this is



14:54:56  5   asked and answered, but they occupy the



14:54:58  6   position in which we culturally are normally



14:55:02  7   habituated to textual caption relating to



14:55:08  8   visual images, and in particular, photographic



14:55:10  9   images.



14:55:11 10           Q      But are you saying that as an



14:55:12 11   art critic, or is that your opinion about a



14:55:15 12   reasonable observer?



14:55:17 13           A      I am saying that in both senses.



14:55:22 14           Q      Wouldn't a reasonable observer



14:55:23 15   view those as comments that you would see



14:55:26 16   typically in social media, rather than captions



14:55:28 17   that an art critic would look at?



14:55:30 18           A      Well, captions are a form of



14:55:35 19   comment on the pictures that they caption.



14:55:42 20           Q      But a reasonable observer -- I



14:55:43 21   mean, you would agree, wouldn't you, that most



14:55:46 22   people, looking at the Prince paintings at



14:55:48 23   issue in this case, would consider them to be



14:55:52 24   paintings representing social media posts on



14:55:58 25   Instagram, would they not?
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14:55:59  2           A      Yes, yes.



14:56:02  3           Q      And most users of Instagram



14:56:03  4   would recognize the content, the textual part,



14:56:08  5   as comments by users, would you not?



14:56:10  6           A      Yes.



14:56:13  7           Q      So isn't it fair to say that



14:56:15  8   most -- that a reasonable observer looking at a



14:56:19  9   painting that represents a post on Instagram,



14:56:26 10   would view text that appears in the comment



14:56:30 11   section as comments, and not what an art critic



14:56:34 12   would call a caption?



14:56:35 13           A      Yes, I would.



14:56:38 14           Q      So in terms of the images



14:56:42 15   themselves, what -- did you observe any



14:56:49 16   alteration of the images?



14:56:52 17                  MS. PELES:  Objection to form.



14:56:57 18           A      I would have to ask for a



14:56:59 19   definition of alteration.



14:57:02 20           Q      Okay.  In your expert report you



14:57:08 21   say in paragraph 34 that in evaluating whether



14:57:13 22   a reasonable observer would view the Prince



14:57:15 23   works as having transformed Plaintiffs' works,



14:57:18 24   you considered whether the addition of



14:57:23 25   Mr. Prince's comments constitute an alteration
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14:57:27  2   of the work and -- I'm sorry, that's the wrong



14:57:31  3   place.



14:57:36  4                  Yeah, you considered whether



14:57:37  5   Prince's works changed the composition,



14:57:39  6   presentation, scale, color, pallet and media



14:57:42  7   originally used in Plaintiffs' works, correct?



14:57:45  8                  Do you see that reference,



14:57:46  9   whether the Prince works changed the



14:57:49 10   composition?



14:57:49 11           A      Where are you?



14:57:50 12           Q      Sure, paragraph 34.  One of the



14:57:53 13   criteria you looked at --



14:57:54 14           A      Right, okay.



14:57:55 15           Q      Yeah, so, with respect to the



14:58:06 16   Prince work, is there a change in media?



14:58:15 17                  MS. PELES:  Objection to form.



14:58:20 18                  MR. BALLON:  Counsel, the



14:58:20 19           statement in the report is whether



14:58:22 20           Prince, the Prince work changed the



14:58:24 21           composition, presentation, scale, color,



14:58:26 22           pallet and media originally used in



14:58:28 23           Plaintiffs' works.



14:58:30 24                  This is what the witness has said



14:58:32 25           his charge was, and so I don't think it's
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14:58:35  2           objectionable to ask whether there was a



14:58:37  3           change in the media.



14:58:46  4           A      Yes, there was a change in the



14:58:47  5   media.



14:58:49  6           Q      Okay.



14:58:50  7                  And what was that change in the



14:58:54  8   media, to your understanding?



14:58:56  9           A      To my understanding, Mr. Prince



14:58:58 10   made screen shots of the digital versions of



14:59:04 11   those images on Instagram after he had hacked



14:59:10 12   and altered the text, and then had those screen



14:59:14 13   shots digitally printed on canvas.



14:59:21 14           Q      And did the Prince works change



14:59:23 15   the composition?



14:59:26 16           A      No.



14:59:28 17                  MS. PELES:  Of the original



14:59:28 18           works?



14:59:29 19                  MR. BALLON:  Yes.



14:59:30 20                  MS. PELES:  Just collecting.



14:59:31 21           A      No.



14:59:31 22           Q      And why is that?



14:59:35 23           A      Because they basically replicate



14:59:38 24   the composition of the original works.



14:59:42 25           Q      What about the presentation, is

�                                                           184



          1                      ALLAN COLEMAN



14:59:43  2   the presentation different?



14:59:46  3           A      Yes.



14:59:49  4           Q      And is the scale different?



14:59:52  5           A      As I understand it, yes.



14:59:53  6           Q      Was the color pallet different?



14:59:56  7           A      I haven't seen the originals, I



14:59:57  8   can't comment on that.



14:59:59  9           Q      If the originals were black and



15:00:01 10   white and if the Prince paintings were Inkjet



15:00:06 11   printed in color, would that be a different



15:00:08 12   color pallet?



15:00:11 13           A      Not necessarily to the naked



15:00:12 14   eye, but yes, it would be a different color



15:00:15 15   pallet in the production method.



15:00:16 16           Q      And it could, in fact, be



15:00:17 17   different to the naked eye, correct?



15:00:19 18           A      It might be.



15:00:19 19           Q      It might be, but you don't know.



15:00:21 20                  You don't know, correct, because



15:00:22 21   you haven't seen the originals?



15:00:24 22           A      Correct.



15:00:38 23           Q      The final point is whether the



15:00:39 24   addition of Mr. Prince's comments constitute an



15:00:42 25   alteration of the images.
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15:00:45  2                  Would there ever be an instance



15:00:46  3   where comments could alter an image?



15:00:52  4           A      I can't imagine how, unless one



15:00:57  5   were spitting while commenting.



15:00:59  6           Q      Were what?



15:00:59  7           A      Unless one were spitting in



15:01:01  8   proximity to the image and had a physical



15:01:03  9   effect on the image.



15:01:04 10           Q      I understand.  So unless



15:01:06 11   comments were literally pasted over an image?



15:01:09 12           A      Right.



15:01:09 13           Q      As you have defined this



15:01:10 14   criteria, there would never be a possibility of



15:01:13 15   comments altering an image?



15:01:15 16           A      No.



15:01:17 17           Q      How do you define



15:01:18 18   transformation?



15:01:24 19           A      I would say that there has to be



15:01:26 20   a visible change in the form.and/or content of



15:01:36 21   the work in question.



15:01:42 22           Q      And what do you mean by that?



15:01:55 23           A      With -- going back to the



15:01:56 24   example of Bob Dillon's paintings from



15:02:01 25   photographs, he reproduced -- he didn't
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15:02:07  2   reproduce, he interpreted the content in his



15:02:10  3   own brush stroke style and his own -- actually,



15:02:15  4   in most cases he added color to what were



15:02:18  5   initially black and white images and the



15:02:25  6   paintings were of a different scale.



15:02:29  7                  And they have their own, I don't



15:02:31  8   know how to describe it, but they have their



15:02:33  9   own mood, let's say, which is not necessarily



15:02:35 10   the mood of the original photographs.



15:02:38 11                  So he used them as kind of a



15:02:40 12   springboard for his own versions of those



15:02:44 13   scenes.



15:02:48 14           Q      In paragraph 36 you say, at the



15:02:50 15   top of page 10, "Someone, without Mr. Graham's



15:02:53 16   authorization, downloaded that low resolution



15:02:57 17   digital derivation of Mr. Graham's image of



15:03:00 18   this Rastafarian man and uploaded it to



15:03:03 19   Instagram, adding to it a caption."



15:03:06 20                  Now, how do you know that this



15:03:09 21   was downloaded without Mr. Graham's



15:03:11 22   authorization?



15:03:14 23           A      I believe that I read that in



15:03:15 24   Mr. Graham's -- in the report from



15:03:19 25   Mr. Graham's, the synopsis of Mr. Graham's
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15:03:23  2   position.



15:03:24  3           Q      You mean the synopsis provided



15:03:25  4   to you by counsel?



15:03:26  5           A      Yes.



15:03:33  6           Q      Why do you say that what was



15:03:36  7   downloaded was a low resolution digital



15:03:38  8   derivation?  How do you know that?



15:03:40  9           A      Well, because the images that



15:03:41 10   are posted on-line generally, although not



15:03:48 11   always, are posted as very low resolution



15:03:50 12   images, 72 DPI.



15:03:53 13                  And that's partly to protect



15:03:55 14   against various kinds of unauthorized reusages



15:03:59 15   of those images.



15:04:01 16                  You can't upload images of a



15:04:05 17   reproduction quality to sites like Instagram.



15:04:09 18                  They actually have a size limit



15:04:11 19   to the files that you can upload.



15:04:14 20                  And so most people who upload to



15:04:19 21   sites like that upload what we generally call



15:04:23 22   low resolution images, which are usually 72



15:04:25 23   DPI, which look good on a computer screen, but



15:04:30 24   lose a lot of detail.



15:04:32 25           Q      How do you know about that size
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15:04:34  2   limitation on Instagram?



15:04:39  3           A      Simply because Instagram has



15:04:43  4   rules for the uploading of photographs.



15:04:45  5           Q      And are you sure that's true



15:04:46  6   today?



15:04:50  7           A      Today, no; on this date, no.



15:04:54  8           Q      And Instagram is owned by



15:04:55  9   Facebook, correct?



15:04:58 10           A      Correct.



15:04:59 11           Q      And you are aware you can upload



15:05:01 12   high definition photos to Facebook, correct?



15:05:04 13           A      Yes.



15:05:06 14           Q      Is it possible that you would be



15:05:08 15   able to upload high definition photos to



15:05:10 16   Instagram?



15:05:13 17           A      I suppose.



15:05:15 18           Q      And when a photo is called high



15:05:17 19   definition, do you know what the resolution



15:05:20 20   likely would be?



15:05:23 21           A      Much higher.  A TIF file is, I



15:05:25 22   forget how many DPI; it's in the thousands, I



15:05:29 23   believe.



15:05:30 24           Q      So -- and that would qualify as



15:05:31 25   high resolution, wouldn't it?
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15:05:33  2           A      Yes.



15:05:35  3           Q      So as you sit here today, do you



15:05:36  4   really know whether the image that was



15:05:38  5   downloaded really was low resolution versus



15:05:40  6   high resolution?



15:05:44  7           A      No.



15:05:48  8           Q      Now, you say that --



15:05:49  9           A      Although, excuse me, Mr. Graham



15:05:51 10   indicated in one of the documents that I read



15:05:55 11   that he had not uploaded high resolution images



15:05:58 12   to his website.



15:06:01 13                  So I am making the assumption



15:06:02 14   that this image came from his website.



15:06:06 15           Q      But you are aware that



15:06:07 16   Mr. Graham also uploaded the image to Facebook,



15:06:11 17   Instagram and Twitter, correct?



15:06:13 18           A      Right.



15:06:13 19           Q      And you don't know whether he



15:06:14 20   uploaded low resolution or high definition



15:06:18 21   photos, do you?



15:06:21 22           A      No.



15:06:21 23           Q      So it is possible that what was



15:06:23 24   downloaded in fact was a high definition?



15:06:26 25           A      I suppose; yes.
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15:06:28  2           Q      And then you note that it was



15:06:31  3   uploaded to Instagram, adding to it a caption.



15:06:34  4                  What caption do you mean?



15:06:36  5           A      I am referring there to the



15:06:38  6   comments that I consider a caption.



15:06:41  7           Q      Is it the comments or the user



15:06:42  8   name rastajay92 you are talking about?



15:06:52  9           A      It's the comments that I am



15:06:53 10   talking about.



15:06:54 11           Q      Okay.  So, you are saying that



15:06:58 12   someone uploaded Mr. -- an image of the



15:07:05 13   Rastafarian man to Instagram, adding to it a



15:07:09 14   caption, and by a caption, you mean, plural,



15:07:13 15   comments?



15:07:14 16           A      Well, initially I would assume



15:07:16 17   the uploader simply added a comment, after



15:07:22 18   which other people added comments.



15:07:25 19           Q      Now, why do you assume that?



15:07:26 20   Because of course when you upload a photo to



15:07:28 21   Instagram you don't have to add any comment,



15:07:30 22   you can just upload it?



15:07:32 23           A      True.



15:07:33 24           Q      I mean, most photos that I look



15:07:35 25   at, I see on Instagram, don't have any comment.
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15:07:38  2                  MS. PELES:  Objection to form.



15:07:39  3           Q      What caption are you referring



15:07:40  4   to here?



15:07:41  5           A      I am referring to the comment



15:07:43  6   that's included in the -- in the Prince work,



15:07:49  7   the comment not by Prince.



15:07:55  8           Q      So when you say someone



15:07:59  9   downloaded that low resolution digital



15:08:01 10   derivation of Mr. Graham's image of this



15:08:03 11   Rastafarian man and uploaded it to Instagram,



15:08:06 12   adding to it a caption, what you really mean is



15:08:10 13   more than one person.



15:08:12 14                  Someone -- someone downloaded --



15:08:14 15   someone uploaded, various people captioned,



15:08:18 16   because what you say is a caption, you are



15:08:20 17   talking about comments, there are multiple



15:08:23 18   comments, correct?



15:08:24 19           A      Correct, I am talking about the



15:08:25 20   initial comment that was --



15:08:26 21           Q      The initial comment, what was



15:08:27 22   the initial comment?



15:08:28 23           A      I assume -- I assume that that



15:08:30 24   was the one or one of the ones that, from which



15:08:34 25   Mr. Prince made his selection.
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15:08:36  2           Q      But you have no way of knowing



15:08:38  3   whether the person who uploaded it even added a



15:08:40  4   comment, do you?



15:08:41  5           A      No, I don't.



15:08:46  6           Q      Now, in paragraph 37, you say,



15:08:53  7   "Paper published the image under license from



15:08:56  8   Mr. McNatt."



15:08:58  9                  Have you seen a license in this



15:09:01 10   case?



15:09:01 11           A      No.



15:09:03 12           Q      Do you know whether there in



15:09:04 13   fact was a license?



15:09:07 14           A      I have been so informed, but no.



15:09:12 15           Q      Would it be material to your



15:09:13 16   decision if in fact it was published without



15:09:15 17   any license from Mr. McNatt?



15:09:19 18           A      You mean published in an



15:09:20 19   unauthorized fashion?



15:09:21 20           Q      No, I don't mean without



15:09:22 21   authorization.



15:09:24 22                  In this case Paper magazine paid



15:09:26 23   Mr. McNatt to take the photograph, correct?



15:09:29 24           A      Right, as I understand it.



15:09:32 25           Q      So what if Paper magazine owned
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15:09:34  2   the photograph, would that change your opinion



15:09:38  3   here?



15:09:38  4           A      You mean if he had signed a work



15:09:40  5   made for hire?



15:09:41  6           Q      Not necessarily.



15:09:42  7           A      How else would they own it?



15:09:44  8           Q      Well, under copyright law,



15:09:45  9   something can be a work for hire either if



15:09:48 10   there is a written agreement or if by operation



15:09:50 11   of law it is a work made for hire.



15:09:55 12                  So you don't need a written



15:09:58 13   agreement for something to be owned by the



15:10:01 14   company that pays for the photograph.



15:10:06 15                  So, you say, "In each case,



15:10:08 16   Paper published the image under license from



15:10:10 17   Mr. McNatt."



15:10:13 18                  Now, would it be material to



15:10:15 19   your -- so again, let's assume a hypothetical.



15:10:19 20           A      Um-hum.



15:10:21 21           Q      If, in fact, Paper magazine



15:10:25 22   published the image and owned the copyright to



15:10:29 23   the Kim Gordon picture, would that change your



15:10:32 24   analysis in this case about whether the use in



15:10:37 25   this case was fair?
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15:10:41  2           A      It wouldn't change my analysis.



15:10:42  3   It would change my understanding of who was --



15:10:50  4   who held the rights to these photographs and



15:10:51  5   whose image and whose rights had been



15:10:56  6   potentially breached by this usage.



15:10:58  7           Q      I see.



15:10:58  8                  So if Mr. McNatt didn't own the



15:11:01  9   photograph, he wouldn't be entitled to claim



15:11:04 10   copyright infringement, in your understanding?



15:11:06 11           A      That's my understanding.



15:11:08 12           Q      Then you say that Mr. McNatt



15:11:10 13   subsequently licensed the digital version.



15:11:13 14                  What's the basis for your



15:11:14 15   assertion that he had licensed the digital



15:11:17 16   version?



15:11:17 17           A      Again, I have been informed of



15:11:20 18   this.



15:11:20 19           Q      So, you have never seen a



15:11:21 20   license?



15:11:21 21           A      I have never seen a license.



15:11:23 22           Q      You don't, in fact, know whether



15:11:24 23   there was a license?



15:11:25 24           A      No.



15:11:26 25           Q      And if Mr. McNatt in fact --
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15:11:29  2   let's assume another hypothetical.



15:11:31  3                  Let's assume Mr. McNatt owns the



15:11:33  4   photo, and let's assume he allowed other people



15:11:36  5   to publish it in social media.



15:11:38  6                  Would that change your analysis



15:11:40  7   about whether subsequent uses were permissible



15:11:42  8   or fair?



15:11:43  9           A      No.



15:11:44 10           Q      Why?



15:11:46 11           A      Because he would have granted



15:11:48 12   those permissions in those cases, and would



15:11:50 13   have not granted that permission in the case of



15:11:53 14   Mr. Prince.



15:12:01 15           Q      But you are not a lawyer,



15:12:03 16   correct?



15:12:03 17           A      I am not a lawyer.



15:12:04 18           Q      And you don't know the actual



15:12:06 19   contours of licensing law, do you?



15:12:09 20           A      Not as a lawyer would, no, sir.



15:12:12 21           Q      In paragraph 38 you say,



15:12:12 22   "Mr. Prince, via a hack, added his own



15:12:16 23   self-described gobbledygook."



15:12:18 24                  What do you mean by a hack?



15:12:22 25           A      It's my understanding from the
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15:12:23  2   various documents that I looked at that



15:12:26  3   Mr. Prince figured out a method to digitally



15:12:33  4   intervene with the commentary posted on



15:12:37  5   Instagram and remove assorted comments



15:12:42  6   according to his purposes and add his own



15:12:47  7   comments to it.



15:12:50  8           Q      So that hack, in other words,



15:12:51  9   was what we talked earlier about, the process



15:12:54 10   of adding comments and selecting or excluding



15:12:56 11   other comments, correct?



15:12:58 12           A      Right.



15:13:03 13           Q      You refer here to him



15:13:04 14   downloading the result to his own computer.  Do



15:13:07 15   you see that?



15:13:10 16           A      Yes, I do.



15:13:11 17           Q      Do you have any basis to know



15:13:12 18   that it in fact was downloaded to a computer,



15:13:15 19   as opposed to some other device?



15:13:22 20           A      Excuse me?



15:13:23 21           Q      You said that this was then



15:13:24 22   downloaded to Mr. Prince's computer.  How do



15:13:26 23   you know that?



15:13:31 24           A      He had to make a screen grab of



15:13:33 25   the altered post.  I assume he downloaded it to
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15:13:37  2   his own computer.  He might have downloaded it



15:13:40  3   to a different computer.



15:13:41  4           Q      Or he could have done something



15:13:42  5   else with that besides downloading it to any



15:13:45  6   computer, correct?



15:13:46  7           A      No, because a screen grab



15:13:48  8   automatically downloads to the screen -- to the



15:13:53  9   computer to which the screen that is grabbed is



15:13:57 10   connected.



15:13:58 11           Q      No, I mean, I could take a -- I



15:14:01 12   could pull out my iPhone right now as we sit



15:14:04 13   here, put something there, press a button, and



15:14:07 14   I would have a screen shot.



15:14:08 15                  I could then save it on my



15:14:09 16   phone.  I wouldn't have to do anything with a



15:14:11 17   computer, would I?



15:14:13 18           A      I'm using computer in the broad



15:14:14 19   sense.  Your cell phone is, in fact, sir, a



15:14:16 20   computer.



15:14:17 21           Q      I see.  So when you say



15:14:18 22   computer, you mean computer or mobile device or



15:14:21 23   some other device?



15:14:22 24           A      Right.



15:14:31 25           Q      In paragraph 40 you say,
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15:14:33  2   "Plaintiffs' works are the dominant images in



15:14:38  3   the Prince work."



15:14:43  4                  How did you make that judgment?



15:14:47  5           A      In terms of the visual power of



15:14:50  6   those images, their placement and their scale.



15:14:56  7           Q      Based on your experience as an



15:14:58  8   expert?



15:14:58  9           A      Yes.



15:15:02 10           Q      In terms of an average consumer,



15:15:06 11   do you concede that an average consumer,



15:15:07 12   particularly an Instagram user, might look at



15:15:11 13   that same image and might instead focus on the



15:15:14 14   comments more than the image?



15:15:17 15           A      Well, that they might focus on



15:15:18 16   the comments, that would not make the comments



15:15:21 17   the dominant visual component.



15:15:23 18           Q      Well, taking them as an



15:15:26 19   observer, perhaps for those people that would



15:15:30 20   be the dominant factor, maybe their eyes are



15:15:33 21   more attracted to the comments than the image;



15:15:35 22   possibility?



15:15:39 23           A      Possibility.  But those



15:15:41 24   comments -- but the question of whether those



15:15:43 25   comments constitute an image, even though they
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15:15:45  2   are included in a painting, in the eye of the



15:15:47  3   average person, or whether they constitute



15:15:51  4   text, I think is an open question.



15:15:55  5                  I would suggest that they



15:15:56  6   constitute text in the eye of the average



15:15:59  7   reasonable observer, and that the image



15:16:02  8   constitutes, the image by McNatt or Graham,



15:16:06  9   constitutes the actual image in each piece.



15:16:09 10           Q      Okay, fair.



15:16:10 11                  So your opinion would be that



15:16:11 12   they are the dominant image, but not



15:16:14 13   necessarily the dominant feature of the



15:16:17 14   paintings, depending on who the observer is?



15:16:20 15           A      Right.



15:16:20 16           Q      And you are 74 years old.  In



15:16:28 17   terms of Instagram users, do you have an



15:16:30 18   opinion about whether Instagram users tend to



15:16:33 19   be younger people or older people?



15:16:36 20           A      I would imagine they are mostly



15:16:37 21   younger people.



15:16:38 22           Q      Mostly younger people.



15:16:39 23                  So, at least with respect to



15:16:42 24   users of social media, you do concede that when



15:16:47 25   they view the paintings, the dominant feature
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15:16:49  2   for them might be the text?



15:16:52  3                  MS. PELES:  Objection to form.



15:16:55  4           A      It's possible.



15:17:00  5           Q      But your opinion is really



15:17:01  6   limited to what is the dominant image, not what



15:17:04  7   is the dominant feature of the paintings,



15:17:07  8   correct?



15:17:07  9           A      Correct.



15:17:14 10           Q      In paragraph 40 you talk about



15:17:16 11   the Twitter compendium.



15:17:19 12                  MR. BALLON:  Do we have that?



15:17:21 13           Q      We will provide it as an



15:17:23 14   exhibit, see if we are talking about the same



15:17:25 15   thing.



15:17:26 16           A      Um-hum.



15:17:44 17                  MR. BALLON:  All right, so we



15:17:45 18           will mark this as 215.



15:17:49 19                  (The above described document was



15:17:49 20           marked Exhibit 215 for identification, as



15:17:49 21           of this date.)



15:17:49 22           Q      And this, I believe, is what you



15:17:51 23   mean, at least with respect to the image for



15:17:54 24   the Twitter compendium, is that correct?



15:17:56 25           A      Yes.
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15:17:58  2           Q      All right.



15:17:59  3           A      And that term is not mine, that



15:18:01  4   term came in the documents that I -- Twitter



15:18:04  5   compendium came.



15:18:08  6           Q      So, it's terminology from your



15:18:10  7   lawyers?



15:18:10  8           A      Yes.



15:18:11  9           Q      But at least in your report you



15:18:13 10   call it the Twitter compendium?



15:18:15 11           A      Right.



15:18:17 12           Q      Now, in here, you have an image



15:18:22 13   on the left.  What is that image of?



15:18:25 14           A      It appears to be a man holding



15:18:30 15   the back of a skirt of a woman; that's my



15:18:33 16   guess.



15:18:34 17           Q      Is it a cartoon or a photograph?



15:18:36 18           A      I am reasonably sure it's a



15:18:37 19   photograph.



15:18:38 20           Q      Photograph, okay.  Is it out of



15:18:40 21   focus?



15:18:41 22           A      It is.



15:18:41 23           Q      Is it blurred?



15:18:43 24           A      Yes, it is.



15:18:44 25           Q      Do you think that's intentional?
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15:18:49  2           A      On the part of the photographer?



15:18:50  3           Q      Well, on the part of whoever



15:18:52  4   created this compendium.



15:18:54  5           A      I have no way of knowing.



15:18:57  6           Q      And then the photograph on the



15:18:58  7   right, what is that?



15:19:00  8           A      That appears to be Rastafarian



15:19:03  9   smoking a pipe.



15:19:07 10           Q      Now, are you sure that it's --



15:19:10 11   are you sure what it is?



15:19:11 12           A      No.



15:19:12 13           Q      So it could be some other work?



15:19:17 14           A      Wait a minute, am I sure?



15:19:19 15           Q      Are you sure this is a



15:19:20 16   Rastafarian smoking a pipe?



15:19:23 17           A      No.



15:19:26 18           Q      You have opined here that, first



15:19:32 19   of all, you've said, "In his derivations,



15:19:34 20   Mr. Prince has appropriated the entirety of



15:19:38 21   both Plaintiffs' works in the Twitter



15:19:40 22   compendium."



15:19:42 23                  Now --



15:19:42 24           A      No, that's not what I said.



15:19:43 25           Q      Okay.  So what did you say?
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15:19:45  2   Maybe I am misreading it.



15:19:47  3           A      That actually should read as



15:19:48  4   follows:  "In his derivations of the Instagram



15:19:51  5   posts, Mr. Prince has appropriated the entirety



15:19:54  6   of both Plaintiffs' works; in the Twitter



15:19:58  7   compendium he has appropriated the cropped



15:20:01  8   central section of the Graham photograph," et



15:20:03  9   cetera.



15:20:03 10           Q      I see.  So that's a typo there,



15:20:06 11   there is a comma, but you believe it should be



15:20:08 12   a semicolon?



15:20:10 13           A      Yes.



15:20:10 14           Q      So then your opinion with



15:20:11 15   respect to the Twitter compendium is that



15:20:14 16   Prince has appropriated the cropped central



15:20:17 17   section of the Graham photo?



15:20:18 18           A      Right.



15:20:22 19           Q      First of all, what is the basis



15:20:23 20   for your belief that this compendium was



15:20:26 21   created by Mr. Prince?



15:20:30 22           A      It was submitted as one of



15:20:31 23   the -- submitted as one of the, I believe, as



15:20:36 24   one of the documents in the case.



15:20:44 25           Q      You mean by your lawyers?
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15:20:45  2           A      Yes.



15:20:48  3           Q      I am going to show you a version



15:20:51  4   from your lawyers' Complaint, this is document



15:20:57  5   30-7, page 2 of 2, Exhibit G from the Cravath



15:21:03  6   Complaint in this lawsuit.



15:21:08  7                  And this is that image included



15:21:11  8   in the Twitter post from Mr. Prince.  I would



15:21:14  9   like to ask you to look at that.



15:21:15 10                  Have you seen that before?



15:21:17 11                  MS. PELES:  This is the Complaint



15:21:18 12           in the Graham case?



15:21:20 13                  MR. BALLON:  Yes.



15:21:25 14           A      Yes, I believe it is.



15:21:29 15           Q      There is some text there.  Would



15:21:30 16   you call that a caption?



15:21:32 17           A      I would think of it as a



15:21:34 18   caption, although I am aware from a Twitter



15:21:37 19   standpoint it's called a comment.



15:21:40 20           Q      Now, in there Mr. Prince says,



15:21:42 21   "I did not take, make, create this montage."



15:21:48 22                  Do you see that?



15:21:49 23           A      I do see that.



15:21:50 24           Q      So, based on the caption, is it



15:21:53 25   still your opinion that this image was created
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15:21:56  2   by Mr. Prince?



15:22:08  3           A      I actually don't have an opinion



15:22:10  4   on that.  I assume that it was, because he



15:22:14  5   posted it, and I believe made a painting of it;



15:22:18  6   although I could be wrong about it.



15:22:20  7           Q      I mean, you are aware that many



15:22:23  8   of the posts that appear on Twitter are simply



15:22:26  9   repostings of things that other people have



15:22:28 10   posted, correct?



15:22:29 11           A      Yes.



15:22:31 12           Q      So why is it you assume that



15:22:33 13   this image, where Mr. Prince expressly says, "I



15:22:37 14   did not take, make, create this montage," is an



15:22:43 15   image that he made?



15:22:52 16           A      I could be wrong.



15:22:55 17           Q      All right.



15:22:56 18                  Now, with respect to this image,



15:22:58 19   how do you know that the image on the right



15:23:00 20   side is taken from the Graham photograph as



15:23:04 21   opposed to from one of millions of other



15:23:09 22   photographs of Rastafarians?



15:23:12 23           A      I have seen the Graham



15:23:13 24   photograph, and even out of focus, it's



15:23:16 25   unmistakably from that photograph.
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15:23:18  2           Q      So you recognize that?



15:23:20  3           A      Yes.



15:23:21  4           Q      Now, in this particular you can



15:23:24  5   see a montage or collage, a couple of images



15:23:28  6   out of focus.



15:23:29  7                  Is it your view that this would



15:23:30  8   be transformative?



15:23:38  9           A      Not necessarily, no.



15:23:39 10           Q      Why?



15:23:43 11           A      Because the simple fact of



15:23:44 12   combining two images does not transform



15:23:49 13   automatically either image.



15:23:57 14           Q      It doesn't automatically, but it



15:23:58 15   could, combining two images, especially when



15:24:00 16   they are out of focus, that could be a fair use



15:24:03 17   under copyright law, could it not?



15:24:06 18           A      It could be considered



15:24:07 19   transformative.  I don't know whether it would



15:24:09 20   be transformative enough to constitute fair



15:24:12 21   use.



15:24:12 22                  I'm not a lawyer, I can't opine



15:24:13 23   on that.



15:24:14 24           Q      So you don't have an opinion



15:24:15 25   about whether this is transformative or not?
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15:24:17  2           A      No.



15:24:18  3                  MS. PELES:  Objection to form.



15:24:23  4                  MR. BALLON:  What was the



15:24:24  5           objection, counsel?



15:24:25  6                  MS. PELES:  That's not what he



15:24:26  7           said.  You are mischaracterizing what he



15:24:28  8           testified to.



15:24:28  9                  MR. BALLON:  I didn't make any



15:24:29 10           characterization.  In asking questions



15:24:33 11           of a witness, of an adverse witness, I



15:24:36 12           am allowed to ask questions in that



15:24:39 13           form.



15:24:39 14                  That's fine, you can preserve that



15:24:41 15           objection for a later time.



15:24:49 16           Q      All right, now, did you read the



15:24:51 17   report of Ms. Sussman?



15:24:58 18           A      Refresh my memory of who she is.



15:25:00 19           Q      She's another expert retained by



15:25:02 20   Cravath in this case in support of the



15:25:07 21   Defendants -- I mean the Plaintiffs.



15:25:10 22           A      I don't believe that I did.



15:25:12 23                  MS. PELES:  I can represent that



15:25:12 24           he did not read any of the reports by



15:25:14 25           any of our other experts.

�                                                           208



          1                      ALLAN COLEMAN



15:25:15  2           Q      Are you familiar with Barbara



15:25:21  3   Sussman?



15:25:23  4           A      Not offhand.



15:25:34  5           Q      All right.  So then in 41, you



15:25:37  6   say, "Mr. Wallace and others claim that



15:25:45  7   Mr. Prince sufficiently transformed the



15:25:48  8   photographs in question via changes in scale,



15:25:50  9   medium, et cetera.



15:25:51 10                  "I consider this argument



15:25:53 11   specious."



15:25:55 12                  Why?



15:25:58 13           A      Because while I cannot determine



15:25:59 14   the exact extent, if any, to which Plaintiffs'



15:26:02 15   works have been cropped around their edges, in



15:26:04 16   the process of posting them to Instagram, it is



15:26:08 17   clear to me that this cropping is minimal.



15:26:11 18                  Further, it is apparent that any



15:26:12 19   such cropping occurred during original posting



15:26:15 20   of these images by whichever Instagram



15:26:17 21   subscribers put them on-line.



15:26:21 22                  Mr. Prince has screen grabbed,



15:26:23 23   deliberately captured the entirety of those



15:26:25 24   posts, including the substantial borders that



15:26:27 25   the Instagram posting process automatically
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15:26:29  2   places around posted images.



15:26:31  3                  I detect no other alteration of



15:26:33  4   Plaintiffs' works themselves as they appeared



15:26:36  5   in those Instagram posts.



15:26:38  6           Q      So the basis for that opinion is



15:26:40  7   what's written here in 41?



15:26:42  8                  Because the question was why you



15:26:43  9   considered this specious, and you're reading to



15:26:47 10   me --



15:26:48 11           A      I'm reading to you my



15:26:48 12   explanation of why I consider it specious.



15:26:50 13           Q      So, just to save time, you



15:26:52 14   consider it specious for the reasons written in



15:26:54 15   paragraph 41?



15:26:56 16           A      Yes, that's correct.



15:26:57 17           Q      Okay, all right.



15:27:01 18                  Now, in 41 you say, "It is



15:27:03 19   apparent that any such cropping occurred during



15:27:07 20   the original posting of these images by which



15:27:10 21   Instagram subscribers put them on-line."



15:27:13 22                  What's the basis for your



15:27:14 23   knowledge about the cropping process when



15:27:18 24   images are uploaded to Instagram?



15:27:20 25           A      I have watched people post
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15:27:22  2   photographs to Instagram.



15:27:24  3           Q      Have you ever had that yourself,



15:27:25  4   where you posted a photo and it was cropped?



15:27:30  5           A      Basically Instagram drops the



15:27:32  6   pictures into a -- and the picture you upload



15:27:36  7   into a template.



15:27:37  8                  And, depending on the



15:27:41  9   proportions of your photograph, Instagram



15:27:48 10   conforms the proportions to its template.



15:27:53 11           Q      Do you consider this somehow



15:27:54 12   relevant to whether the use of these images is



15:28:00 13   a fair use?



15:28:15 14           A      It's relevant in the sense that



15:28:23 15   radical cropping, for example, to create what,



15:28:26 16   as I said earlier, we call it detail in



15:28:32 17   historical and art publication language, that



15:28:41 18   act of radical cropping suggests a decision to



15:28:44 19   use only a portion of the image and only a



15:28:48 20   relevant portion of the image.



15:28:51 21                  Whereas moderate cropping of an



15:28:52 22   image around the edge does not suggest that one



15:28:56 23   is trying in any significant way to transform



15:28:59 24   the work.



15:29:01 25           Q      So in your view there is a
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15:29:02  2   difference between cropping and radical



15:29:03  3   cropping?



15:29:04  4           A      I would say so, yes, or to put



15:29:07  5   it more -- the selection of a detail.



15:29:11  6           Q      But is there any relevance to



15:29:13  7   your opinion on fair use of the fact that --



15:29:19  8   that the cropping occurred during the original



15:29:24  9   posting, as opposed to some other way, for



15:29:27 10   example, taking a scissors and just cutting off



15:29:30 11   the top?



15:29:31 12           A      Well, if Mr. Prince had chosen



15:29:35 13   to exhibit or include in his work a detail of



15:29:42 14   the work of Mr. Graham or Mr. McNatt, that



15:29:46 15   would to me signify that he was abiding by what



15:29:49 16   I understand to know the restrictions of the



15:29:53 17   fair use exception.



15:29:56 18           Q      So, what you consider to be



15:29:59 19   material is that -- that the cropping was not



15:30:04 20   radical enough?



15:30:06 21           A      Yes, and did not affect the



15:30:07 22   actual content of the images.



15:30:10 23           Q      Okay, I understand your opinion.



15:30:12 24                  But there is no particular



15:30:14 25   significance to the fact that the cropping
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15:30:16  2   occurred during the original posting of these



15:30:20  3   images by whichever Instagram subscriber put



15:30:23  4   them on-line, is there?



15:30:27  5           A      Only to indicate that it wasn't



15:30:28  6   done by Mr. Prince himself.



15:30:32  7           Q      Again, I want to understand the



15:30:33  8   significance of that, because you know for



15:30:35  9   centuries artists have had assistants, other



15:30:38 10   people have helped them with their art,



15:30:40 11   correct?



15:30:40 12           A      Right.



15:30:41 13           Q      Michelangelo created the Sistine



15:30:43 14   Chapel, and a number of other people who helped



15:30:46 15   him at his direction, he indicated what to



15:30:49 16   paint.



15:30:49 17           A      Right.



15:30:49 18           Q      You are familiar with that, are



15:30:51 19   you not?



15:30:51 20           A      Yes, I am.



15:30:52 21           Q      So, would there be a difference



15:30:54 22   between, let's say, Mr. Prince asking one of



15:30:57 23   the people who work in his art studio to take a



15:31:00 24   scissors and crop a photo or whether the



15:31:03 25   cropping occurs automatically by computer?
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15:31:10  2           A      There would be a difference



15:31:11  3   between those -- there wouldn't be a difference



15:31:13  4   between Mr. Prince doing it himself and



15:31:15  5   Mr. Prince instructing his assistant to do it.



15:31:18  6           Q      And what is the difference, in



15:31:19  7   your view?



15:31:20  8           A      The difference is that one is a



15:31:22  9   mechanical and automatic procedure for resizing



15:31:26 10   a photograph to fit a given template, and the



15:31:30 11   other is a conscious creative or communicative



15:31:36 12   decision.



15:31:37 13           Q      Well, whether the cropping is



15:31:38 14   done by a computer or done by a pair of



15:31:43 15   scissors, isn't it ultimately the artist who



15:31:46 16   chooses what image to include?



15:31:54 17           A      Yes, but I don't understand the



15:31:55 18   relevance of that point.



15:31:58 19           Q      Mr. Prince could have chosen to



15:32:00 20   use an uncropped version of these photos,



15:32:02 21   correct?



15:32:05 22           A      No, because Instagram has



15:32:07 23   templates that automatically conform uploaded



15:32:11 24   images to their dimensions.



15:32:16 25           Q      Okay, but these images existed
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15:32:19  2   elsewhere.  Mr. Graham uploaded the images to



15:32:21  3   his own website and to Facebook and Twitter,



15:32:23  4   correct?



15:32:24  5           A      Correct.



15:32:24  6           Q      And the McNatt images existed in



15:32:28  7   places other than Instagram, correct?



15:32:30  8           A      Correct.



15:32:32  9           Q      So, based on your assumptions,



15:32:35 10   Mr. Prince, or for that matter any artist,



15:32:37 11   could have chosen to use an uncropped version



15:32:41 12   or could have chosen to use the cropped



15:32:43 13   version, correct?



15:32:44 14           A      If he had access to the



15:32:45 15   uncropped version, absolutely, yes.



15:32:47 16           Q      So, assuming that those images



15:32:49 17   were available on the internet at that time,



15:32:50 18   which I have a good faith belief I can prove at



15:32:53 19   trial, he could have used the uncropped version



15:32:58 20   or the cropped version, correct?



15:33:02 21           A      He could have uploaded an



15:33:04 22   uncropped version or a cropped version to



15:33:06 23   Instagram, but Instagram would once again have



15:33:08 24   conformed whatever version he uploaded to its



15:33:11 25   templates.
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15:33:15  2           Q      Right.  But he could have used



15:33:16  3   an uncropped version -- he could have digitally



15:33:21  4   altered, he could have used the Instagram frame



15:33:26  5   and superimposed an uncropped version of this



15:33:31  6   photo, couldn't he?



15:33:32  7           A      Presumably.



15:33:33  8           Q      Pretty easy thing to do, isn't



15:33:34  9   it?



15:33:35 10           A      I would think so.



15:33:36 11           Q      So there was some selection that



15:33:38 12   went into this process?



15:33:44 13           A      I don't know that.



15:33:44 14           Q      But you don't know that there



15:33:46 15   wasn't any?



15:33:47 16           A      No.



15:33:54 17           Q      Now, in paragraph 42 --



15:33:59 18                  MS. PELES:  If you are moving on



15:33:59 19           to a new section, can we just take a



15:34:02 20           quick break?



15:34:04 21                  MR. BALLON:  Okay.  I can



15:34:04 22           continue asking questions from the



15:34:07 23           prior -- no, I'm just kidding.



15:34:10 24                  Let's take a break.  About ten



15:34:12 25           minutes?
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15:34:12  2                  MS. PELES:  Yes, that would be



15:34:13  3           great.



15:34:15  4                  THE VIDEOGRAPHER:  Here now marks



15:34:16  5           the end of video file number 3.  The



15:34:19  6           time is 3:34 p.m.  We are now off the



15:34:21  7           record.



15:53:25  8                  (At this point in the proceedings



15:53:25  9           there was a recess, after which the



15:53:25 10           deposition continued as follows:)



16:09:39 11                  MS. PELES:  Here now marks the



16:09:40 12           beginning of video file number 4.  The



16:09:42 13           time is 4:09 p.m.  We are back on the



16:09:45 14           record.



16:09:46 15           Q      Mr. Coleman, do you know Nate



16:09:49 16   Harrison?



16:09:50 17           A      No.



16:09:51 18           Q      Do you know who Nate Harrison



16:09:53 19   is?



16:09:54 20           A      Not to the best of my



16:09:55 21   recollection.



16:09:58 22           Q      Do you know June Besek?  June



16:10:01 23   Besek?



16:10:02 24           A      Not to -- again, I don't think



16:10:03 25   so.
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16:10:03  2           Q      Michelle Bogre?



16:10:08  3           A      I know the name, but I don't



16:10:11  4   know -- I don't place it.



16:10:16  5           Q      Amy Whitaker?



16:10:18  6           A      Not to the best of my knowledge.



16:10:21  7           Q      I would like to show you what



16:10:22  8   has been marked as Exhibit 216 and ask you if



16:10:28  9   you recognize this as a blog post that you



16:10:32 10   created about a series.



16:10:38 11                  MS. PELES:  I think we already



16:10:38 12           have a 216, the compendium.



16:10:44 13                  MR. BALLON:  We can call it 217



16:10:45 14           or 216 B, 216 C.  Let me take that back,



16:10:50 15           we will make it 217.



16:10:57 16                  And 217 looks exactly like the one



16:10:59 17           I just gave you.  Here is 217.



16:11:01 18                  (The above described document was



16:11:01 19           marked Exhibit 217 for identification, as



16:11:01 20           of this date.)



16:11:02 21           Q      Could you tell me, please, if



16:11:03 22   you recognize this as a blog post that you had



16:11:05 23   posted in or around March of 2015?



16:11:11 24           A      Yes.



16:11:12 25           Q      And this concerns an exhibit by
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16:11:17  2   John Malkovich where certain photographs were



16:11:22  3   restaged, does it not?



16:11:24  4           A      The photographer is not John



16:11:26  5   Malkovich, but John Malkovich is the subject of



16:11:30  6   the photographs.



16:11:31  7           Q      Right, okay.  So the



16:11:34  8   photographer is who?



16:11:35  9           A      The photographer is Mr. Miller.



16:11:42 10           Q      Sandro Miller?



16:11:44 11           A      Sandro Miller, yes.



16:11:47 12           Q      So, for example, as you can see



16:11:48 13   on the first page of this exhibit, there is a



16:11:51 14   picture on the bottom left, Dorothea Lange,



16:11:55 15   Migrant Mother?



16:11:56 16           A      Right.



16:11:57 17           Q      And then the restaging of that



16:12:00 18   you can see on the right in the middle part,



16:12:02 19   correct?



16:12:03 20           A      Correct.



16:12:06 21           Q      In this post you opined that



16:12:08 22   this use was not fair use, is that correct?



16:12:11 23           A      No.



16:12:12 24           Q      What did you opine?



16:12:13 25           A      I opined that this use was in
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16:12:15  2   fact -- was in fact fair use, because the



16:12:19  3   Dorothea Lange photograph is in the public



16:12:21  4   domain.



16:12:22  5           Q      I see, okay.  So I --



16:12:25  6           A      So it was a very precise



16:12:27  7   distinction that I made.



16:12:27  8           Q      But if the Dorothea Lange photo



16:12:29  9   was not in the public domain, you would view



16:12:31 10   this use as not being fair use?



16:12:33 11           A      I would view this as potentially



16:12:35 12   not being fair use.



16:12:36 13           Q      Potentially not being fair use.



16:12:38 14                  There is a comment I want to



16:12:39 15   draw your attention to on page 2 at the bottom.



16:12:42 16                  Someone named Colleen Thornton



16:12:44 17   posted a comment suggesting that maybe this



16:12:48 18   could be parody.



16:12:50 19                  And you responded at 1:12 p.m.



16:12:54 20   on March 9, "Because Miller claims repeatedly



16:12:57 21   to have homage and respect as his motivation



16:13:01 22   for this series, I don't see how he could claim



16:13:06 23   parody as his intent, even if you or others or



16:13:10 24   the court read the pieces as parodic."



16:13:15 25                  Do you see that?

�                                                           220



          1                      ALLAN COLEMAN



16:13:16  2           A      Yes.



16:13:16  3           Q      Do you agree that intent can be



16:13:19  4   used to negate an inference of fair use?



16:13:27  5           A      No.



16:13:30  6           Q      What was your observation there



16:13:31  7   when you said that you don't -- that you didn't



16:13:34  8   think that the work could be viewed as parody?



16:13:44  9           A      Because the work does not really



16:13:46 10   exhibit any parodic aspects, it simply tries as



16:13:52 11   best as possible to replicate every detail of



16:13:54 12   the original work.



16:13:57 13           Q      But in support of that also you



16:14:01 14   note that the photographer didn't cite parody



16:14:09 15   as the intention, correct?



16:14:11 16           A      Right.



16:14:12 17           Q      And so you feel that bolsters



16:14:14 18   the view that it couldn't be characterized as a



16:14:16 19   fair use parody?



16:14:18 20           A      Correct.



16:14:19 21           Q      Now, earlier today you said, in



16:14:22 22   connection with Prince, that you felt that his



16:14:26 23   stated intention was not relevant to whether



16:14:29 24   the uses in this case were transformative or a



16:14:33 25   fair use, correct?
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16:14:34  2           A      Right.



16:14:37  3           Q      So how is it that intent can be



16:14:39  4   used to negate an inference of fair use --



16:14:42  5   well, or is it your view that intent can be



16:14:44  6   used to negate an inference of fair use, but



16:14:47  7   not to support an inference of fair use?



16:14:49  8           A      It is my understanding that the



16:14:50  9   courts will consider intent in that regard.



16:14:55 10           Q      So, it's your understanding that



16:14:58 11   courts will consider intent to negate a finding



16:15:00 12   of fair use?



16:15:01 13           A      Or affirm.



16:15:02 14           Q      Or affirm, I see.



16:15:04 15                  But in your opinion, you said



16:15:06 16   you hadn't considered Prince's intent --



16:15:08 17           A      Right.



16:15:09 18           Q      -- in determining that this was



16:15:10 19   not a fair use here?



16:15:11 20           A      Right, I don't use intent as a



16:15:14 21   qualifier in my critical work.



16:15:18 22           Q      I see, I see.



16:15:19 23           A      I deal with the finished work



16:15:20 24   itself as de facto a statement of intent.



16:15:25 25           Q      I see.  So courts will look at
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16:15:26  2   intent, but you don't feel intent is relevant,



16:15:29  3   at least for your opinion here?



16:15:31  4           A      Right.



16:15:33  5           Q      All right.  So I would like to



16:15:34  6   ask you to go back to your report, and let's



16:15:38  7   focus this time on paragraph 42.



16:15:46  8           A      That's where we were.



16:15:47  9           Q      Well, I moved to 42, and your



16:15:49 10   lawyer quite reasonably suggested that if we --



16:15:53 11           A      You moved to 43, and my lawyer



16:15:55 12   suggested we stop at 42.



16:15:56 13           Q      We will go back to 42.



16:15:59 14           A      I'm fine with it.  I'm trying to



16:16:01 15   keep things straight for the record.



16:16:02 16           Q      Yes, yes, I agree.



16:16:05 17                  All right, so in paragraph 42



16:16:08 18   you talk about, you say Mr. Prince -- you said



16:16:13 19   that the comment comprises nothing more than



16:16:17 20   what Mr. Prince acknowledges is gobbledygook.



16:16:22 21                  Do you see that?



16:16:23 22           A      Yes, I see that.



16:16:24 23           Q      Now, what do you understand



16:16:26 24   gobbledygook to mean?



16:16:28 25           A      I understand it to mean
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16:16:29  2   nonsense, basically, babble.



16:16:35  3           Q      Do you know whether that's the



16:16:35  4   intent that Mr. Prince has for the term



16:16:38  5   gobbledygook?



16:16:42  6           A      No.



16:16:43  7           Q      So at his deposition, Mr. Prince



16:16:46  8   explained what he means by the term



16:16:47  9   gobbledygook.



16:16:49 10                  I am guessing you didn't -- you



16:16:51 11   weren't provided with that information?



16:16:53 12           A      No, I didn't receive the



16:16:54 13   deposition.



16:16:54 14           Q      Now, if I were to tell you to



16:16:58 15   assume that in this context Mr. Prince uses the



16:17:03 16   term gobbledygook to mean something other than



16:17:07 17   gibberish, if it has some specific defined



16:17:09 18   meaning, would that impact your opinion here in



16:17:11 19   paragraph 42?



16:17:24 20           A      No, because the prose itself



16:17:29 21   qualifies in my opinion as gobbledygook,



16:17:30 22   whether Mr. Prince considers it such or not.



16:17:36 23           Q      Well, I understand that to you,



16:17:37 24   based on your experience, it doesn't mean



16:17:39 25   anything to you, perhaps.
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16:17:43  2                  But if it was intended to have



16:17:45  3   meaning to people who understood it, would that



16:17:47  4   change your view?



16:17:54  5           A      People who understood it other



16:17:55  6   than Mr. Prince himself?



16:17:56  7           Q      Yes.



16:18:02  8           A      It would still appear to me as



16:18:04  9   gobbledygook.



16:18:06 10           Q      Well, okay.  So what if



16:18:08 11   Mr. Prince -- do you speak Arabic?



16:18:12 12           A      No.



16:18:13 13           Q      So what if Mr. Prince wrote out



16:18:15 14   several sentences in Arabic and they appeared



16:18:19 15   to you to be meaningless because you don't read



16:18:21 16   Arabic.



16:18:22 17                  Does that necessarily mean that



16:18:24 18   because you don't read Arabic that what he



16:18:26 19   wrote was incomprehensible prose inherently as



16:18:31 20   such and not commenting on the work?



16:18:33 21           A      No, I don't assume that Arabic



16:18:35 22   is meaningless, so I'm challenging the question



16:18:40 23   or questioning the question.



16:18:42 24                  You're asking me to say that I



16:18:44 25   would take Arabic to be meaningless.  I don't
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16:18:46  2   take Arabic to be meaningless.  It is simply a



16:18:49  3   language I don't speak or read.



16:18:51  4           Q      Certainly.  So if he were



16:18:52  5   writing in a certain style that might be



16:18:54  6   understandable to, for example, to social media



16:18:59  7   users, but it nonetheless didn't mean anything



16:19:02  8   to you, would you still call it



16:19:03  9   incomprehensible prose because it doesn't have



16:19:05 10   meaning to you, even if it does have meaning to



16:19:08 11   other people?



16:19:10 12           A      Certainly in that sense, in that



16:19:13 13   condition, that situation, I would qualify it



16:19:15 14   as meaningless to me.



16:19:18 15           Q      All right, but simply because it



16:19:19 16   it's meaningless to you doesn't mean that it



16:19:21 17   would necessarily be meaningless to a



16:19:24 18   reasonable observer if the reasonable observer



16:19:27 19   understood what the prose meant?



16:19:30 20           A      True.



16:19:31 21           Q      Okay, that's fair enough.



16:19:41 22                  Are you a fan of rock music?



16:19:44 23           A      Some of it.



16:19:45 24           Q      Some of it?



16:19:46 25           A      Yes.
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16:19:46  2           Q      Have you heard of the group



16:19:48  3   Sonic Youth?



16:19:49  4           A      I have heard of it, yes.



16:19:50  5           Q      Are you familiar with any of



16:19:51  6   their songs?



16:19:52  7           A      Not particularly, no.



16:19:55  8           Q      So, for example, the text in the



16:19:59  9   McNatt painting, if I told you that the text in



16:20:02 10   the McNatt painting included some lyrics from a



16:20:05 11   Sonic Youth song, would that change your



16:20:10 12   opinion it was incomprehensible prose?



16:20:13 13           A      I would simply say it was



16:20:15 14   incomprehensible to me.  I didn't recognize



16:20:16 15   that reference.



16:20:17 16           Q      But a reasonable observer who is



16:20:19 17   familiar with Sonic Youth, to such a person the



16:20:22 18   prose would have meaning, wouldn't it?



16:20:25 19           A      Presumably.



16:20:27 20           Q      And it would relate to the photo



16:20:28 21   of Kim Gordon, who was a member of that band,



16:20:31 22   wouldn't it?



16:20:32 23           A      Yes, in that case it would, yes.



16:20:34 24           Q      And did you know that she was a



16:20:35 25   member of Sonic Youth before today?
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16:20:37  2           A      No.



16:20:40  3           Q      In paragraph 43 you talk about



16:20:41  4   image-text works, and you say, "As a critic, I



16:20:45  5   find this distinction significant, because the



16:20:47  6   Instagram posts themselves constitute what I



16:20:50  7   refer to as image-text works."



16:20:52  8                  What do you mean by image-text



16:20:55  9   works?



16:20:55 10           A      Any work of art that combines



16:21:00 11   visual imagery and textual material.



16:21:03 12           Q      And is it fair to say that the



16:21:06 13   Prince paintings at issue in this case then are



16:21:08 14   image-text works, by that definition?



16:21:10 15           A      Yes.



16:21:26 16                  In fact it's not only fair to



16:21:27 17   say, I say it.



16:21:31 18           Q      Even more fair.



16:21:36 19                  All right.  Now, why do you say



16:21:45 20   that Mr. Prince appropriated the comments at



16:21:52 21   the end of paragraph 43?



16:22:04 22           A      I don't say he appropriated the



16:22:06 23   comments, I say he appropriated the entire



16:22:09 24   Instagram post, posts.



16:22:13 25           Q      Well, let's start with the
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16:22:14  2   Graham -- well, let's start with the Portrait



16:22:20  3   of Rastajay92, which includes a photographic



16:22:26  4   element from the Graham photo.



16:22:31  5                  You earlier testified that it



16:22:32  6   was your understanding that Mr. Prince



16:22:35  7   selected -- used certain hacks to pick and



16:22:38  8   choose to include or exclude certain comments,



16:22:44  9   correct?



16:22:44 10           A      Correct.



16:22:46 11           Q      So he was able to exclude those



16:22:48 12   comments that he didn't want to include for



16:22:50 13   whatever reason, correct?



16:22:51 14           A      Correct.



16:22:54 15           Q      And then he took a screen shot,



16:22:55 16   which was essentially an edited selection of



16:23:01 17   comments, including his own, correct?



16:23:03 18           A      As I understand.



16:23:05 19           Q      So isn't it true, then, at least



16:23:06 20   with respect to that painting, that Mr. Prince



16:23:09 21   didn't appropriate the whole, and not separate



16:23:12 22   elements, he appropriated separate elements, he



16:23:16 23   picked and chose certain comments and included



16:23:19 24   his own, correct?



16:23:24 25           A      I would say he appropriated the
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16:23:26  2   entirety of it, which included elements that he



16:23:28  3   had added, an element at least that he had



16:23:30  4   added to it.



16:23:31  5           Q      But you earlier acknowledged



16:23:33  6   that he had excluded certain comments, correct?



16:23:36  7           A      As I understand it, yes.



16:23:37  8           Q      And you earlier also



16:23:39  9   acknowledged that you never looked at the



16:23:41 10   original Instagram post on the internet, so you



16:23:44 11   don't really know what was excluded, correct?



16:23:46 12           A      Correct.



16:23:47 13           Q      So, but as you sit here today,



16:23:50 14   when you say he appropriated the whole, that



16:23:54 15   really isn't correct, is it, he appropriated



16:23:56 16   some comments, not the entire posting?



16:24:05 17           A      I was not asked to review the



16:24:07 18   entire posting, I was asked to review the



16:24:09 19   posting as it appears in the Instagram pieces



16:24:15 20   by Mr. Prince.



16:24:16 21           Q      But knowing, as you now know,



16:24:18 22   that Mr. Prince selected certain posts and



16:24:25 23   excluded others, the process that you referred



16:24:27 24   to as hacking, you now acknowledge, don't you,



16:24:30 25   that when you say he appropriated the whole,
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16:24:32  2   that's not true with respect to Portrait of



16:24:34  3   Rastajay92?



16:24:38  4           A      Well, you can't really



16:24:39  5   appropriate your own material.



16:24:44  6           Q      I'm focusing on the whole, as



16:24:46  7   opposed to you said he appropriated the whole,



16:24:49  8   not just separate elements.



16:24:52  9                  But you yourself acknowledge



16:24:54 10   that using what you called a hack, he excluded



16:24:56 11   certain comments and included -- he picked and



16:25:00 12   chose which comments to include.



16:25:03 13                  So as you sit here today, you



16:25:04 14   have to acknowledge that when you say he



16:25:06 15   appropriated the whole, that wouldn't be



16:25:08 16   accurate, correct?



16:25:12 17           A      He appropriated the entirety of



16:25:14 18   what was on the screen when he made the screen



16:25:16 19   grab, which included something that he had



16:25:19 20   added in the comments section.



16:25:21 21           Q      Right, but before taking that



16:25:24 22   rephotograph of what was on the screen, using



16:25:28 23   this hack, he deleted and eliminated certain



16:25:31 24   comments, correct?



16:25:32 25           A      That's irrelevant to me as a
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16:25:34  2   critic.  What's not in a work is not relevant



16:25:37  3   to me.



16:25:39  4           Q      I understand your view.



16:25:40  5                  Again, I'm just trying to get



16:25:41  6   back to where you say he appropriated the whole



16:25:43  7   and not just separate elements, because you



16:25:46  8   have now acknowledged that he appropriated some



16:25:50  9   but not all the comments, correct?



16:26:00 10           A      I'm not sure what you're



16:26:00 11   referring to as the whole.



16:26:01 12                  You seem to be referring to some



16:26:05 13   version of the Instagram posts that existed



16:26:08 14   prior to his making the screen grab.



16:26:13 15           Q      Yes, right, the whole, exactly,



16:26:15 16   the whole Instagram post with all of the



16:26:18 17   comments as they existed on the internet.



16:26:20 18                  That's not what he printed.



16:26:21 19   There was some creative process involving the



16:26:24 20   selection and exclusion of particular comments.



16:26:28 21                  So when you say Mr. Prince



16:26:29 22   appropriated the whole and not just separate



16:26:32 23   elements, what I'm asking is as you sit here



16:26:35 24   today, you now recognize, don't you, that this



16:26:39 25   statement is not correct, because he did not
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16:26:41  2   include every single comment, he only included



16:26:43  3   the ones he thought, for whatever reason, he



16:26:46  4   only included the ones he wanted to include?



16:26:48  5           A      But every single comment was



16:26:49  6   not -- is not present in the -- in the works



16:26:57  7   themselves.



16:26:59  8           Q      But you say he appropriated the



16:27:01  9   whole.  If he appropriated the whole, then



16:27:03 10   there would have been some number of comments,



16:27:06 11   40, 50?



16:27:07 12           A      No, after he deleted them there



16:27:08 13   were not, and then what was left after he



16:27:10 14   deleted them was the whole, of which he made a



16:27:13 15   screen grab.



16:27:15 16           Q      I see.  So when you say he



16:27:17 17   appropriated the whole, you don't mean he



16:27:18 18   appropriated the whole Instagram --



16:27:20 19           A      Stream or thread.



16:27:23 20           Q      He didn't appropriate the whole



16:27:25 21   stream, you just mean once he made certain



16:27:29 22   selections of what to include and what to



16:27:32 23   exclude, once he was satisfied with the final



16:27:34 24   product, at that point he took a screen shot of



16:27:38 25   that?
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16:27:39  2           A      Right; exactly.



16:27:40  3           Q      Okay, I understand now.



16:28:28  4                  So, at the end of paragraph 44



16:28:31  5   you say, "One must address Mr. Prince's use of



16:28:33  6   the images in assessing the purportedly



16:28:36  7   transformative aspect of his derivative work."



16:28:41  8                  And actually -- never mind, I



16:28:45  9   think we have gone over that.



16:28:47 10                  All right, let's go on to 45.  I



16:28:56 11   think we covered that as well.



16:29:16 12                  In paragraph 49 you refer to



16:29:18 13   Mr. Prince's disrespect for Mr. Graham and



16:29:21 14   Mr. McNatt as fellow artists.



16:29:25 15                  What is the basis for that



16:29:26 16   conclusion?  Is it just the fact that the



16:29:30 17   photos appear in the paintings, as you had



16:29:33 18   testified to earlier, or is there any other



16:29:35 19   basis for believing that he disrespects



16:29:38 20   Mr. Graham and Mr. McNatt?



16:29:39 21           A      Well, I believe that the taking,



16:29:43 22   the appropriating and use of someone else's



16:29:46 23   work without acknowledgment and permission is a



16:29:49 24   fundamental sign of disrespect to any maker of



16:29:52 25   intellectual property.
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16:29:57  2           Q      Now, is that true even if



16:29:58  3   Mr. Prince didn't know who Mr. Graham and



16:30:00  4   Mr. McNatt were?



16:30:01  5           A      Yes.



16:30:02  6           Q      And so with respect to the



16:30:06  7   McNatt photo, which Mr. Prince has testified he



16:30:12  8   understood was a photo that belonged to Kim



16:30:16  9   Gordon, assuming for these purposes that



16:30:24 10   Mr. Prince, in fact, assumed that the McNatt



16:30:27 11   photo belonged to Kim Gordon and not



16:30:30 12   Mr. McNatt, do you still believe that



16:30:33 13   Mr. Prince using that photo in some fashion in



16:30:38 14   his painting constitutes disrespect for



16:30:42 15   Mr. McNatt?



16:30:44 16           A      I believe it's incumbent on any



16:30:47 17   maker of intellectual property, whether a



16:30:50 18   scholar or an artist, to discover the sources



16:30:53 19   and acknowledge the sources of the material



16:30:55 20   that one uses and to give credit where credit



16:30:59 21   is due.



16:31:03 22           Q      And what if Mr. Prince thought



16:31:05 23   that the photo was owned by Kim Gordon, to whom



16:31:07 24   he did give credit, would that constitute



16:31:09 25   disrespect?
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16:31:17  2           A      It would certainly constitute



16:31:20  3   extreme laziness, because it's very rare that



16:31:22  4   the subject of a photograph owns the rights to



16:31:27  5   a photograph, and has the licensing rights.



16:31:30  6                  It happens, but it's reasonably



16:31:33  7   rare.  It's usually the photographer who owns



16:31:37  8   those rights.



16:31:39  9           Q      Now, the comments in the



16:31:42 10   untitled portrait of Kim Gordon by Richard



16:31:45 11   Prince, are those comments by Instagram users



16:31:47 12   or by Mr. Prince, do you know?



16:31:51 13           A      It's my understanding that one



16:31:53 14   of them is by one of the Instagram users and



16:31:56 15   one of them is by Mr. Prince.



16:31:58 16           Q      For the McNatt -- for the Kim



16:32:01 17   Gordon painting?



16:32:02 18           A      That's my understanding.



16:32:05 19           Q      Now, would it make a difference



16:32:07 20   if all of the comments -- would it make a



16:32:09 21   difference to your analysis if all of the



16:32:11 22   comments were written by Mr. Prince?



16:32:13 23           A      No.



16:32:15 24           Q      And why is that?



16:32:17 25           A      Because my analysis is based on
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16:32:20  2   the images and not on the comments.



16:32:23  3           Q      I see, okay.



16:32:31  4                  Are you familiar with the



16:32:32  5   photographer Manny Garcia?



16:32:34  6           A      No.



16:32:37  7           Q      Are you familiar with the Hope



16:32:45  8   work of art by Shepard Ferry depicting



16:32:49  9   President Obama?



16:32:50 10           A      Yes.



16:32:50 11           Q      And do you know who the



16:32:51 12   photographer was whose AP photograph was used



16:32:56 13   as the basis for that Shepard Ferry work?



16:32:58 14           A      I do know, and I have written



16:32:59 15   about it, and I have forgotten his name.



16:33:02 16           Q      Could it be Manny Garcia?



16:33:04 17           A      Yes.



16:33:07 18           Q      And had you heard of Manny



16:33:09 19   Garcia before this lawsuit arose with Shepard



16:33:14 20   Ferry?



16:33:15 21           A      I had seen the by-line on some



16:33:17 22   published photos, because as a critic of



16:33:20 23   photography, I tend to read by-lines, which



16:33:22 24   most people don't, but only as a by-line.



16:33:25 25           Q      So it wasn't a name that meant
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16:33:27  2   much to you before that?



16:33:28  3           A      No, it wasn't.



16:33:31  4           Q      But I bet you know an awful lot



16:33:33  5   more about his work today, don't you?



16:33:35  6           A      Not a lot, no.



16:33:36  7           Q      But certainly more than you used



16:33:37  8   to?



16:33:37  9           A      Some.



16:33:38 10           Q      Some.  So in that instance the



16:33:42 11   fact that Shepard Ferry had used this photo



16:33:44 12   actually enhanced the public's awareness of



16:33:48 13   Manny Garcia, did it not?



16:33:54 14           A      I wouldn't really know about the



16:33:55 15   public's awareness.  It raised my awareness of



16:33:58 16   his work to some extent, but very modestly.  It



16:34:01 17   didn't --



16:34:03 18                  Okay, fair enough.



16:34:10 19                  MR. BALLON:  Why don't we take a



16:34:14 20           five minute break at this point.



16:34:16 21                  THE WITNESS:  Okay.



16:34:16 22                  THE VIDEOGRAPHER:  One moment,



16:34:17 23           please.



16:34:19 24                  The time is 4:34 p.m.  We are now



16:34:23 25           off the record.
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16:34:24  2                  (At this point in the proceedings



16:34:24  3           there was a recess, after which the



16:34:24  4           deposition continued as follows:)



16:39:55  5                  THE VIDEOGRAPHER:  The time is



16:39:57  6           4:39 p.m.  We are back on the record.



16:40:00  7           Q      Okay, Mr. Coleman, last night



16:40:04  8   your lawyers sent a new CV to at least to those



16:40:12  9   of us representing Mr. Prince and Blum & Poe,



16:40:15 10   not to counsel for Gagosian, which is a



16:40:20 11   curriculum vitae updated January 2018.



16:40:24 12                  I'm going to mark it as Exhibit



16:40:25 13   222 and ask you if you can please -- we are



16:40:30 14   going to mark it again as 222 and ask you if



16:40:34 15   you can confirm that is the new CV that was



16:40:38 16   produced today, correct?



16:40:39 17                  (The above described document was



16:40:39 18           marked Exhibit 222 for identification, as



16:40:39 19           of this date.)



16:40:40 20           A      Produced by counsel here today.



16:40:43 21   The CV has actually existed for some months



16:40:46 22   now.



16:40:48 23           Q      And can you tell me what is



16:40:50 24   different about this from what we previously



16:40:51 25   had received?
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16:40:53  2           A      As I noticed, all that you were



16:40:58  3   sent, and I believe this was an oversight, was



16:41:00  4   the first page of this CV.



16:41:06  5                  And so having noticed that, I



16:41:08  6   needed to notify counsel that this was only the



16:41:11  7   first page, and she asked me to send my current



16:41:16  8   CV, which is this, full CV, which is this.



16:41:20  9           Q      Okay.



16:41:21 10                  Well, I appreciate that.  I have



16:41:24 11   not seen anything today that I have questions



16:41:28 12   about, but obviously not receiving it until



16:41:30 13   today, we weren't able to do any due diligence



16:41:33 14   or look up any articles that might have been



16:41:34 15   listed here that weren't on our --



16:41:38 16           A      There actually aren't any



16:41:39 17   articles listed there.  There are books, and



16:41:42 18   books in which I have essays, books by others,



16:41:46 19   or monographs or anthologies in which I have



16:41:48 20   essays.



16:41:49 21                  But there is a list of my



16:41:51 22   publications for I think the last ten years or



16:41:53 23   so as part of the original report that you did



16:41:58 24   receive.



16:41:58 25           Q      I see.  So this new one includes
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16:42:01  2   portions of books that we weren't aware of?



16:42:02  3           A      No, it includes listings of



16:42:06  4   books of mine and books by others in which



16:42:08  5   essays of mine appear, periodicals with which



16:42:13  6   I've had long term relationships, other



16:42:15  7   periodicals in which I have published, various



16:42:18  8   teaching -- teaching positions I have held,



16:42:22  9   awards I have received, et cetera, et cetera.



16:42:24 10           Q      I see, okay, perfect.



16:42:27 11                  MR. BALLON:  So again, we weren't



16:42:28 12           able to do any due diligence on that in



16:42:30 13           terms of reviewing these materials.



16:42:32 14                  I don't know that that would be



16:42:34 15           material, but because we didn't have a



16:42:36 16           chance before today, what I'm going to do



16:42:38 17           at this point is suspend the deposition,



16:42:40 18           reserving the right to retake in the event



16:42:43 19           there is some new material listed here



16:42:45 20           that we consider to be relevant and would



16:42:47 21           want to ask you questions about.



16:42:50 22                  But subject to that, I would end



16:42:51 23           the deposition for today.



16:42:55 24                  MS. APPLETON:  I would join in



16:42:55 25           that reservation, suspension of the
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16:42:58  2           deposition, but I have no questions at



16:42:59  3           this time.



16:43:00  4                  THE VIDEOGRAPHER:  Counsel for



16:43:00  5           the witness?



16:43:01  6                  MS. PELES:  I have no questions.



16:43:02  7                  THE VIDEOGRAPHER:  One moment,



16:43:03  8           everyone.



16:43:04  9                  Here now marks the end of video



16:43:06 10           file number 4 and concludes this



16:43:07 11           deposition today.



16:43:08 12                  The time is 443 p.m.  We are now



16:43:12 13           off the record.
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16:43:12  2



16:43:12  3                  I, the undersigned, a Certified

16:43:12              Shorthand Reporter of the State of New

16:43:12  4           York, do hereby certify:

16:43:12                     That the foregoing proceedings were

16:43:12  5           taken before me at the time and place

16:43:12              herein set forth; that any witnesses in

16:43:12  6           the foregoing proceedings, prior to

16:43:12              testifying, were duly sworn; that a record

16:43:12  7           of the proceedings was made by me using

16:43:12              machine shorthand which was thereafter

16:43:12  8           transcribed under my direction;

16:43:12                     That the foregoing transcript is a

16:43:12  9           true record of the testimony given.

16:43:12                     Further, that if the foregoing

16:43:12 10           pertains to the original transcript of a

16:43:12              deposition in a federal case before

16:43:12 11           completion of the proceedings, review of

16:43:12              the transcript [ ] was [x ] was not

16:43:12 12           requested.

16:43:12

16:43:12 13                  I further certify I am neither

16:43:12              financially interested in the action nor a

16:43:12 14           relative or employee of any attorney or

16:43:12              party to this action.

16:43:12 15                  IN WITNESS WHEREOF, I have this

16:43:12              date subscribed my name.

16:43:12 16

16:43:12                     Dated: July 13, 2018

16:43:12 17



         18

16:43:12              _____________________________________

16:43:12 19                  Stephen J. Moore

16:43:12                     RPR, CRR
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16:43:12  2          DECLARATION UNDER PENALTY OF PERJURY



16:43:12  3                  Case Name: GRAHAM v. PRINCE



16:43:12  4                  Date of Deposition: July 12,



16:43:12  5                  2018



16:43:12  6



16:43:12  7                  I, ALLAN D. COLEMAN, hereby



16:43:12  8           certify under penalty of perjury under the



16:43:12  9           laws of the State of New York that the



16:43:12 10           foregoing is true and correct.



16:43:12 11                  Executed this ______ day of



16:43:12 12                  __________________, 2018, at



16:43:12 13                   ____________________.



16:43:12 14



16:43:12 15



16:43:12 16           _________________________________



16:43:12 17



16:43:12 18                  ALLAN D. COLEMAN



16:43:12 19
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16:43:12  2                  DEPOSITION ERRATA SHEET



16:43:12  3                  Case Name: GRAHAM v. PRINCE



16:43:12  4                  Name of Witness: ALLAN D. COLEMAN



16:43:12  5                  Date of Deposition: July 12,



16:43:12  6                  2018



16:43:12  7                  Reason Codes:  1. To clarify the



16:43:12  8                  record.



16:43:12  9                  2. To conform to the facts.



16:43:12 10                  3. To correct transcription errors.



16:43:12 11   Page _____ Line ______ Reason ______

16:43:12      From _______________________ to _________________

16:43:12 12   Page _____ Line ______ Reason ______

16:43:12      From _______________________ to _________________

16:43:12 13   Page _____ Line ______ Reason ______

16:43:12      From _______________________ to _________________

16:43:12 14   Page _____ Line ______ Reason ______

16:43:12      From _______________________ to _________________

16:43:12 15   Page _____ Line ______ Reason ______

16:43:12      From _______________________ to _________________

16:43:12 16   Page _____ Line ______ Reason ______

16:43:12      From _______________________ to _________________

16:43:12 17   Page _____ Line ______ Reason

16:43:12      From _______________________ to _________________

16:43:12 18   Page _____ Line ______ Reason ______

16:43:12      From _______________________ to _________________

16:43:12 19   Page _____ Line ______ Reason ______

16:43:12      From _______________________ to _________________

16:43:12 20   Page _____ Line ______ Reason ______

16:43:12      From _______________________ to _________________

16:43:12 21   Page _____ Line ______ Reason ______

16:43:12      From _______________________ to _________________

16:43:12 22   Page _____ Line ______ Reason ______

16:43:12      From _______________________ to _________________

16:43:12 23   Page _____ Line ______ Reason ______

16:43:12      From _______________________ to _________________

16:43:12 24   Page _____ Line ______ Reason ______

16:43:12      From _______________________ to _________________

16:43:12 25   Page _____ Line ______ Reason ______

16:43:12      From _______________________ to _________________
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16:43:12  2                DEPOSITION ERRATA SHEET



16:43:12  3   Page _____ Line ______ Reason ______

16:43:12      From _______________________ to _________________

16:43:12  4   Page _____ Line ______ Reason ______

16:43:12      From _______________________ to _________________

16:43:12  5   Page _____ Line ______ Reason ______

16:43:12      From _______________________ to _________________

16:43:12  6   Page _____ Line ______ Reason ______

16:43:12      From _______________________ to _________________

16:43:12  7   Page _____ Line ______ Reason ______

16:43:12      From _______________________ to _________________

16:43:12  8   Page _____ Line ______ Reason ______

16:43:12      From _______________________ to _________________

16:43:12  9   Page _____ Line ______ Reason ______

16:43:12      From _______________________ to _________________

16:43:12 10   Page _____ Line ______ Reason ______

16:43:12      From _______________________ to _________________

16:43:12 11   Page _____ Line ______ Reason ______

16:43:12      From _______________________ to _________________

16:43:12 12   Page _____ Line ______ Reason ______

16:43:12      From _______________________ to _________________

16:43:12 13   Page _____ Line ______ Reason ______

16:43:12      From _______________________ to _________________

16:43:12 14   Page _____ Line ______ Reason ______

16:43:12      From _______________________ to _________________

16:43:12 15   Page _____ Line ______ Reason ______

16:43:12      From _______________________ to _________________

16:43:12 16   Page _____ Line ______ Reason ______

16:43:12      From _______________________ to _________________

16:43:12 17                  _________ Subject to the above



16:43:12 18           changes, I certify that the transcript is



16:43:12 19           true and correct



16:43:12 20                  __________ No changes have been



16:43:12 21           made. I certify that the transcript  is



16:43:12 22           true and correct.



16:43:12 23



16:43:12 24           _____________________________________



16:43:12 25                  ALLAN D. COLEMAN
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Page 2 Page 4
1 ALLAN COLEMAN 1 ALLAN COLEMAN
2 APPEARANCES 2 THE VI DEQGRAPHER  Good  nor ni ng,
3 CRAVATH SWAI NE & MOORE, LLP 3 everyone.
4 Attorneys for Plaintiffs 4 This is the video operator
5 825 Eighth Avenue 5 speaki ng, Robert G bbs, of Epiq Court
6 New York, New York 10019. 6 Reporting, 240 West 35th Street, New York,
7 7 New York 10001.
8 BY: NI COLE PELES, ESQ 8 Today is July 12, 2018, and the
9 GREENBERG TRAURI G, LLP 9 timeis 10:23 am
10 Attorneys for Richard Prince 10 VW are at the offices of Geenberg
11 And Bl um & Poe 1 Traurig, 200 Park Avenue, New York, New
12 1840 Century Park East 12 York, New York to take the videotaped
13 Los Angeles, California 90067 13 deposition of M. Allan D. Coleman in the
14 14 matter of nultiple cases.
15 BY: AN C. BALLON, ESQ 15 Case 1, Donald G aham versus
16 - and - 16 R chard Prince, et al., case nunber
17 DALE GOLDSTEI N, ESQ 17 KV- 10160- SAS.
18 DONTZI N NAGY & FLEI SSI G LLP 18 Case nunber 2, Eric MMNatt versus
19 Attorneys for Cagosian Gallery 19 Richard Prince, et al., case nunber
20 980 Madi son Avenue 20 CV- 08896- SHS.
21 New York, New York 10075. 21 Both cases in the Uhited States
22 22 District Court for the Southern Dstrict
23 BY: TRACY O. APPLETON, ESQ 23 of New York.
24 ALSO PRESENT: 24 WI1 counsel please introduce
25 BRI AN SEXTON, ESQ 25 thensel ves for the record.
Page 3 Page 5
1 ALLAN CCLEMAN 1 ALLAN COLEMAN
2 EXAM NATI ON BY PACGE 2 MR BALLON lan Ballon,
3 M BALLON 6| 3 Qeenberg Traurig, for Defendants
4 EXHI BI TS 4 R chard Prince and Bl um & Poe.
5 210 Notice of Deposition 15 17| 5 M5. QALDSTEEN Dale Goldstein
6 211 Rebuttal report of Allan 16 12 | 6 fromQeenberg Traurig for Defendants
7 Dougl as Col eman 7 R chard Prince and Bl um & Poe.
8 212 Additional CV naterial 17 19| 8 M. APPLETCN  Tracy Appl eton
9 213 Settlenent inthe Inre: 97 8] 9 fromDontzin, Nagy & Fleissig on behal f
10 Literary Wrks in Hectronic 10 of Gagosian Gallery, Inc. and Laurence
11 Dat abases Copyright Litigation 11 Gagosi an.
12 case 12 MR SEXTCN  Brian Sexton,
13 214 Post fromM. Col eman bl og 153 5|13 general counsel for R chard Prince.
14 entitled "The Photographer and 14 M5. PELES: N cole Peles from
15 the Painting" 15 Gavath Swaine & More, on behal f of
16 215 Twitter conpendi um 200 21 |16 Plaintiffs.
17 17 THE VI DEGGRAPHER ~ Thank you,
18 216 NOT' MARKED 18 everyone.
19 217 Blog post by M. Col enan 217 20 |19 WII the court reporter, Stephen
20 218 Conpendi um - NOT DI SCUSSED ON THE RECCRD | 20 More of Epiq Court Reporting, please
21 219 - 221 EXH BI TS NOT MARKED 21 svear the witness.
22 222 Updated CV of M. ol eman 238 19 |22
23 23 ALLAN D COLEMAN called as
24 24 a wtness, having been first duly sworn by
25 25 the Notary Public, was exanined and
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Page 6 Page 8
1 ALLAN COLEMAN 1 ALLAN COLEMAN
2 testified as foll ows: 2 There were a coupl e of others, |
3 3 don't recall the details of, but | gave the
4 THE VIDECGRAPHER ~ You nay 4 specifics to counsel.
5 proceed, counsel. 5 Q To your |awyer.
6 6 M. APPLETON M. Coleman, it's
7  EXAM NATI ON BY 7 difficult to hear you. If you could
8 M BALLON 8 speak up | woul d appreciate it.
9 9 MR BALLON Counsel, do you have
10 Q Good norning, sir. 10 that list that your client just
11 A Good nor ni ng. 11 testified to?
12 Q Coul d you pl ease state your name 12 MS. PELES. | have the list.
13 for the record. 13 None of the cases were within the |ast
14 A Yes, ny full name is Allan 14 four years.
15 Douglass Coleman, and | wite professionally as 15 MR BALLON Is it possible you
16 A D olenan. 16 could provide us with the list?
17 Q Thank you, M. Col eman. 17 MB. PELES. |'Il take it under
18 And where do you currently |ive? 18 advi serent .
19 A Staten Island, New York. 19 MR BALLON If you could let us
20 Q How ol d are you? 20 know at the first break. Qoviously if
21 A | am 74. 21 he doesn't recall and you have the list,
22 Q Have you been deposed bef ore? 22 and we can't get it, it puts us at a
23 A Yes, | have. 23 di sadvantage, and we will want to take
24 Q How many tinmes? 24 that up.
25 A Seven or eight. 25 Q Wre any of those cases

Page 7 Page 9
1 ALLAN COLEMAN 1 ALLAN COLEMAN
2 Q Ckay. Have you been deposed as 2 copyright cases?
3 an expert witness before? 3 A Mly one of them
4 A Yes, | have. 4 Q Wi ch one was that?
5 Q How many tines? 5 A That was Roy Schatt versus a
6 A The same nunber. 6 magazi ne publisher whose nane | don't recall.
7 Q Have you been deposed in any 7 These were nostly in the New York Dstrict, so
8 cases where you were not a designated as a 8 that one | know was in New York.
9 potential expert? 9 Q Ckay.
10 A No. 10 A That case.
11 Q So, tell ne about the seven or 11 Q Sorry?
12 eight tinmes when you previously were deposed as 12 A I know that one was a New York
13  an expert. 13 case.
14 A They go back quite a ways. | 14 Q Rght. And in that case, what
15 gave a list to counsel for the Plaintiffs. 15 were you retained as an expert to address?
16 (ne was a case involving an 16 A To address the issue -- the case
17 accusation of child pornography, one was a 17 invol ved a fanous photograph by M. Schatt of
18 case, a federal case brought by the friends of 18 Janes Dean on Tinmes Square that had been
19 the earth and the Sierra A ub agai nst James 19 reproduced wi thout his know edge or permi ssion
20 Witt, who was then the Secretary of the 20 by a -- by the publisher who was the Defendant
21 Interior and the Departnent of the Interior. 21 in the case.
22 (ne was a copyright case 22 Q And what was your opinion in
23 involving a photographer nanmed Roy Schatt, 23 that case?
24 Sc-h-a-t-t, and a publisher whose name | don't 24 A | frankly don't recall. | mean,
25 recall. 25 | don't recall what | said, it was sonething

Epi g Court Reporting Sol utions - New York
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Page 10 Page 12
1 ALLAN CCLEVAN 1 ALLAN COLEMAN
2 like 25 years ago. 2 Q Wat about in the case involving
3 Q | see. And do you recall who 3 Janes Watt, what party did you represent there?
4 won that case? 4 A | represented the government.
5 A | actually don't, no. 5 Q The gover nrent ?
6 Q In the other cases, what areas 6 A Yes.
7 of expertise were you retained for, if not 7 Q And what were you retained as an
8 copyright? 8 expert in?
9 A (ne of the cases involved a 9 A There was phot ogr aphi ¢ evi dence
10 group of photographs that had been assenbl ed 10 subnitted as part of the Paintiff's case, and
11 by -- reproductions of photographs, | shoul d 11 there were al so statements by several prom nent
12 say, that had been assenbl ed by a convicted 12 phot ographers, Ansel Adans and Joe Meyerowitz
13 pedophil e who was on parole and the nature of 13  in particular, about photography, about photo
14 those phot ographs as published phot ographs. 14  history, about what is considered suitable
15 Their place in the history of 15 subject matter for photographs, et cetera.
16 photography, their place in contenporary 16 And | was asked to comment on
17  phot ography, et cetera, were at issue in the 17 and give an opinion on those natters.
18 case, as | was given to understand. 18 Q And do you recal | who prevailed
19 So | was asked to comrent on 19 inthat case?
20 where one woul d find such photographs. Wul d 20 A Actual |y the governnent
21 they appear in nuseumcol | ections, woul d they 21 prevailed in that case, yes.
22 appear in private collections, would they 22 Q So you identified three cases,
23 appear in nmonographs on photography, et cetera. 23 the child porn case where you represented the
24 Q And who did you represent in 24 pedophil e, the case involving Janes Vétt, and
25 that case? 25 then the photography case. That's about three?
Page 11 Page 13
1 ALLAN CCLEMAN 1 ALLAN COLEMAN
2 A | represented the -- the 2 A R ght.
3 defense. 3 Q As you sit here now, do you
4 Q So the pedophi | e who had been 4 recall the other four or five cases?
5 accused of collecting the photos -- 5 A Not specifically, no.
6 A Yes. 6 Q Ckay.
7 Q Wo prevailed in that case? 7 In this case, when were you
8 A | believe that the opposite -- 8 retained?
9 the state. 9 A About the current case?
10 Q The gover nnent ? 10 Q Yes.
11 A The government prevail ed. 11 A About two mont hs ago.
12 Q So he was convi ct ed? 12 Q So, around May 12th?
13 A He was -- he was renanded -- he 13 A That sounds right.
14 had been out on parole, so he was remanded to 14 Q Wio first contacted you?
15  cust ody. 15 A | believe it was Dean Masuda at
16 Q | see. And what was the nane of 16 Qavath, or sonmeone on his behal f.
17  the pedophile that you represented? 17 Q Ckay.
18 A | do not recall. Again, | 18 Wat were you asked to do before
19 gave -- thisis quite a while ago, | gave this 19 you were retained?
20 information to -- 20 A Before | was retai ned?
21 Q To counsel ? 21 Q Yes.
22 A To counsel . 22 Soneone contacted you, what did
23 MR BALLCN Again, counsel, if 23 they ask you to do?
24 we do could get that at the break | 24 A Ch, they asked me if | would
25 woul d certainly appreciate it. 25 look at the docunmentation in this case and
Epi g Court Reporting Sol utions - New York
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Page 14 Page 16
1 ALLAN CCLEVAN 1 ALLAN COLEMAN
2 comment on it; or consider conmenting onit. 2 Q Is that the Notice of Deposition
3 Q \Wre you asked nore specifically 3 for today's deposition?
4 what type of coments they were | ooking for? 4 A Yes.
5 A No. 5 Q I would Iike to show you what
6 Q How [ ong did you consider the 6 has been narked as Exhibit 211 and --
7 request before accepting it? 7 A Were do | --
8 A Not very long, a few days. 8 Q You can just |eave that here.
9 Q A few days, okay. 9 The court reporter will take those at the end
10 Are you currently enpl oyed, 10 of the deposition.
11 other than in this case? 11 (The above described docunment was
12 A | amsel f-enployed. 1've always 12 marked Exhibit 211 for identification, as
13 been sel f - enpl oyed. 13 of this date.)
14 Q Sel f-enpl oyed. And what is the 14 Q So, | would like to show you
15 npature of your work? 15 what has been marked as Exhibit 211 and ask you
16 A | produce -- | primarily produce 16 if you can please confirmthat that is the
17 witing about photography, critical, 17 rebuttal report of Allan Douglass Gol enan that
18  historical, theoretical witing about 18 you subnitted in this case?
19 photography, for a diversity of publications, 19 MS. PELES: Counsel, | wll just
20 here and abroad. 20 advi se | ast night we sent an updated
21 | teach periodically courses, 21 version of his CV, so this version of
22  post-secondary |evel courses in photo 22 the report only includes a partial
23 criticism history of photography, issues of 23 version of his CV, but | think you have
24 contenporary phot ography. 24 the full version.
25 | give public lectures, | 25 MR BALLON Ckay. Do we have
Page 15 Page 17
1 ALLAN CCLEMAN 1 ALLAN COLEMAN
2 sonetimes have consul tancy jobs, assignnents 2 t hat ?
3 and do other -- and | curate exhibitions. 3 M5, APPLETON | didn't receive
4 Q About how nuch do you earn each 4 that. You sent it last night?
5 year fromthat work? 5 M5, PELES: | sent it last night
6 A It's varied. | amnow 74 and 6 by e-mail to the list of e-mails that
7 senm-retired, soit's, at this point it's about 7 got the rebuttal reports, so if you were
8 $15,000 a year, but at tines when | have been 8 not onit, | apologize, but --
9 nuch nore active inthe fieldit's been up to 9 MR BALLON Here, have a copy.
10  $65,000, $70,000 a year. 10 | haven't seen it either, so late
11 Q Al right, | would like to show 11 breaki ng devel opnent s.
12 you what's been nmarked as Exhibit 1 and ask 12 A The answer is yes, | recognize
13  you, sir, if you recogni ze -- 13 this.
14 MR BALLCN Ckay, we are doi ng 14 Q And just for conpleteness, |'ll
15 different nunbers, 210. 15 nark as Exhibit 212 the additional naterial
16 (The above described docunent was |16 your counsel sent to us late last night, and if
17 marked Exhibit 210 for identification, as |17 you can verify if that's correct?
18 of this date.) 18 (The above described docunent was
19 Q You can ignore the first 209 19 marked Exhibit 212 for identification, as
20 exhibits. 20 of this date.)
21 A Ckay. | appreciate that. 21 A Yes, that's ny current CV.
22 Q So | will showyou what has been 22 Q Wiat's different in your current
23  narked as Exhibit 210 and ask you, sir, if you 23 OV, Exhibit 212, that is different fromthe one
24 recogni ze this docunent? 24  that you submitted earlier in this case?
25 A Yes, | do. 25 A Wat's different is not anything
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2 that | subnitted, what's different is that the 2 Q And you read those before you
3 CQ/inthe -- in Ehibit 211 only includes the 3 agreed to take the case?
4 first page of this CV. 4 A I think that there are a few
5 Q | see. 5 itens there that arrived after the materials |
6 A For reasons that | don't know, | 6 was initially sent that | have reviewed since,
7 don't know how that happened, but this is the 7 but | think that's indicated in the list.
8 conplete CV. 8 Q Ckay.
9 Q | see. Véll, let's focus on 9 And then in paragraph 6, where
10 your report, which is Exhibit 211, for the 10 you identify what you have anal yzed, you
11  nonent. 11 recogni ze these el ements as the el enents of the
12 And | would like to ask you to 12 fair use test under the copyright statute, do
13 look at paragraph 6 of your report, on the 13 you not?
14 first page, under Introduction, where it 14 A Say that again?
15 identifies what you were asked by Pl aintiffs' 15 MS. PELES: (bjection to form
16 counsel to anal yze. 16 Q The itens that you anal yzed in
17 Coul d you pl ease take a | ook at 17 paragraph 6 --
18 that and read that into the record for ne, 18 A R ght.
19 please? 19 Q -- do you recogni ze those as the
20 A Yes. "At the request of |awyers 20 elenents of fair use under the copyright
21 for Paintiffs, | have anal yzed the purpose and 21 statute?
22 character of the Prince-Qahamwork, the amount 22 A I"mnot a lawyer, | can't nmake
23 and substantiality of the Gahamwork that was 23 that deternination.
24 used inrelation to the Prince-@ahamwork, the 24 Q You wite a blog on copyright
25 nature of the Gahamwork and the effect of the 25 issues, correct?

Page 19 Page 21
1 ALLAN COLEMAN 1 ALLAN COLEMAN
2 Prince-Gahamwork on the narket for or val ue 2 A No.
3 of the G aham work. 3 Q M phot ograph i ssues?
4 "l have al so anal yzed the 4 A Yes.
5 purpose and character of the Prince MNatt 5 Q And in the bl og you opine on
6 work, the amount and substantiality of the 6 copyright cases, correct?
7 MNatt work that was used in relation to the 7 A Yes.
8 Prince-MNatt work, the nature of the MNatt 8 Q And in that context you have
9 work and the effect of the Prince-MNatt work 9 opined on fair use, have you not?
10 on the market for or value of the MNatt work." 10 A Yes, | have.
11 Q Now, did you wite that yourself 11 Q And you have an understandi ng of
12 or is that the specific request that you were 12  the doctrine or defense of fair use, do you
13 given fromP aintiffs' counsel for this 13 not?
14 assignnent ? 14 A Yes, | do.
15 A Vel 1, that was what they 15 Q And do you recogni ze the
16 requested of ne after | had read the initial 16 elenents in paragraph 6 that you have been
17 nmaterial and agreed to take part in this case. 17 asked to opine on as the elenents of the fair
18 Q Ckay. And what initial naterial 18 use test under the copyright act?
19 did you review before you agreed to take the 19 MS. PELES: (bjection to form
20 case? 20 A I"'mnot sure | understand the
21 A W, there is an itemzed |ist 21 use of the word "elenents" in this context.
22 attached to this deposition. 22 Q Vel l, let's break it down.
23 Q And those are the things that 23 In paragraph 6 you said, "At the
24 you read? 24 request of lawyers for the Plaintiffs | have
25 A Yes. 25 anal yzed the purpose and character of the
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Page 22 Page 24
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2  Prince-Gahamwork." 2 (The question requested was read
3 Wat ' s your understandi ng of 3 back by the reporter.)
4  "purpose and character"? 4 MS. PELES: (bjection to form
5 A Ckay, now | see what you're 5 A The fair use exception to the
6 saying. 6 copyright lawincludes a nunber of issues,
7 Yes, then -- then yes, these -- 7 including those stated here, that are in fact
8 repeat the question, if you would, the original 8 not hard and fast |egal issues, and that
9 question. 9 require opinion about such things as aesthetic
10 Q Ckay, so what | was asking was 10 natters.
11 in paragraph 6 you identify what you have been 11 These are not matters of |egal
12 asked to anal yze. 12 definition, these are natters that fall under
13 And what you' ve been asked to 13 the purview of interpretation, critical
14 analyze are the elements of the fair use 14 interpretation and anal ysis.
15 defense under the copyright statute, correct? 15 Q And so with respect to that, the
16 M5, PELES. (bjection to form 16 first elenent of the test for fair use, you say
17 A | woul d say yes. 17 that you have anal yzed the purpose and
18 Q And what is the basis for your 18 character of the Prince-Q ahamwork.
19 expertise to analyze the elenents of the fair 19 Wat do you -- what do you
20 use defense under the copyright statute? 20 define as the purpose and character, or what do
21 MB. PELES. (hjection to form 21  you understand that to nean?
22 A | have witten about copyri ght 22 MB. PELES. (bjection to form
23 and copyright lawas it pertains to 23 Q Wat do you understand that term
24 phot ogr aphs. 24 to nmean?
25 | have reviewed cases over the 25 A The purpose and character of the
Page 23 Page 25

1 ALLAN CCLEMAN 1 ALLAN COLEMAN
2 past 50 years involving copyright, and as it 2 work?
3 applies to photographs. 3 Q Yes.
4 And | have been part of, both as 4 A | understand it to be a work of,
5 audi ence menber and participant, in various 5 intended to be a work of postnodern critique of
6 seninars and panels on copyright as it applies 6 contenporary communication Systens.
7 to phot ographs. 7 Q But | actually nmeant sonething a
8 | amnot, however, a |lawer, so 8 little bit differently, where you said, "A the
9 ny opinions are not |egal opinions. 9 request of lawers for Plaintiffs | have
10 Q Ckay. So what is the basis for 10 analyzed the purpose and character of the
11 your opinions, then, on whether the use in this 11  Prince-@ahamwork. "
12 caseis afair use if youre not a |awer? 12 So, and you tol d me what your
13 MB. PELES: (hjection to form 13 conclusion was of what the work was.
14 Q Your counsel is allowed to 14 Wiat | amasking you is
15 record objections for the record, that 15 sonething nore basic. Wat do you understand
16 preserves a right so that later in the case 16 the purpose and character to nean when you say
17 they can argue whet her questions and answers 17  you anal yzed the purpose and character?
18 are adnissible or not. 18 Wiat is the purpose and
19 But don't let that break your 19 character of a work?
20 flow If your counsel notes an objection, you 20 MS. PELES: (bjection to form
21 are required to answer the question unless your 21 Q Wiat do you understand that term
22 counsel instructs you not to do so. 22 to nean?
23 MR BALLCN So, I'Il ask the 23 A The purpose and character of the
24 court reporter to read back the 24 work?
25 guestion, please. 25 Q Yes, yes.
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2 A The character of the work 2 have you granted as a copyright owner?
3 includes both its physical conponents, whatever 3 A Approxi mat el y 2, 000.
4 those may be, and its content. 4 Q 2,000 |icenses.
5 Q Ckay. And what's the purpose? 5 And how many years did you say
6 A The purpose presunably of any 6 you've been creating and |icensing copyrighted
7 kind of creative work i s comunication. 7 works?
8 Q You referred to the fair use 8 A 50 years.
9 exception. |Is your understanding that the fair 9 Q 50 years?
10 use exception is a broad exception or a narrow 10 A Starting in -- 51, actually;
11  exception? 11 starting in 1967.
12 M5, PELES. (bjection to form 12 Q So in your 50 years of creating
13 A | think it's open to very many 13 and licensing over 2,000, or, sorry, in your 50
14 levels of interpretation, so | would not have 14 years as a creator of copyrighted works,
15 an opinion on that. 15 licensing over 2,000 works, were there
16 Q In rendering an opinioninthis 16  occasi ons where peopl e used your copyrighted
17 case, did you apply a broad or narrow concept 17  works wi thout perm ssion?
18 of fair use? 18 A A few yes.
19 MB. PELES: (pjection to form 19 Q How many appr oxi mat el y?
20 A | sinply tried to apply what | 20 A No nore than ten.
21  understood the fair use lawto be, and the 21 Q Ckay. And in those ten
22 exception, | should say, the fair use 22 instances, did you send letters or otherw se
23 exception. 23 contact the people who were using your works
24 Q And again, based on your earlier 24 without perm ssion?
25 testinony, that understanding was based on your 25 A Yes, | did.

Page 27 Page 29
1 ALLAN CCLEMAN 1 ALLAN COLEMAN
2 reviewof cases, your witing about copyright 2 Q \Wre those cease and desi st
3 and your participation in sennars. 3 letters?
4 s that a correct statenent of 4 A Effectively, yes.
5 thelist? 5 Q And in all of those ten
6 A That was a correct statenent, 6 instances, did the defendants agree to stop
7 but not a conplete statenent. 7 making use of the works?
8 MB. PELES. (bj ection. 8 A Yes, they did.
9 A There is of course ny own 50 9 Q And in those instances, did
10 years of experience as a producer of 10 anyone pay you damages for the unauthorized
11 intellectual property. 11 use?
12 Q So, as a copyright owner? 12 A I did not demand danages in any
13 A As a copyright owner, yes. 13 of those cases, they were snall scal e cases,
14 Q | see. 14 and so long as the situation was rectified
15 And -- so let's start with that. 15 pronptly, | refrained from pursuing damages.
16 In your experience as a copyright owner, what 16 Q And in any of those instances
17  have you -- what experience as a copyri ght 17 was the situation not rectified pronptly?
18 owner have you acquired that you bel i eve makes 18 A No.
19 vyouqualified to testify as an expert on fair 19 Q Ckay. Soinall of the
20 use? 20 instances you were able to resol ve the dispute
21 M. PELES: (bjection to form 21 and the defendant stopped using the work?
22 A | have created and |icensed uses 22 A R ght.
23 of some 25,000 -- excuse ne, 2,500 essays under 23 Q Q in some of those instances
24 ny nane. 24 the defendant agreed to take a |icense?
25 Q Approxi mat el y how many |icenses 25 A There was one instance in which
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2 an essay of mne was reprinted in full, 2 so.
3 translated into Finnish in a Finnish anthol ogy 3 Q | see. But the other nine
4 of essays about phot ography. 4 instances where you had disputes --
5 | didn't discover this until 5 A R ght.
6 nmuch later, at which point | wote to the -- 6 Q -- the other party asserted fair
7 this was published by a nuseum of phot ography 7 use?
8 in Finland. 8 A They asserted fair use right to
9 | wote, when | discovered this 9 use the entirety of the essays.
10 | wote to the museum aski ng themon what basis 10 There have been many cases in
11 they had published this. 11  which parts of ny essays have been used under
12 They indicated that they had 12 the fair use exception appropriately, because
13 done what | considered to be reasonabl e due 13 I'mfrequently quoted by witers inny field
14 diligence. 14 and other fields.
15 They had witten to the English 15 Q And in each of those instances
16 language publisher of a book in which the essay 16 the other side asserted fair use and the
17  had appeared, in order to contact ne, in order 17 dispute was resol ved by the defendant stopping
18 to seek pernission. 18 use of the work?
19 They had not -- that letter 19 A No.
20 apparently never got forwarded to ne, they had 20 MS. PELES: (bjection to form
21 not heard back, and they had proceeded to 21 Q Ckay, then, I'msorry. How were
22 publish it on a good faith basis, that they 22 those other nine fair use disputes resol ved?
23 would make things right with ne if they heard 23 A They were not disputes.
24 fromne, which they did. 24 Q How wer e t hose ot her instances
25 And we resolved the case by them |25 where you contacted parties that had used your
Page 31 Page 33
1 ALLAN COLEMAN 1 ALLAN COLEMAN
2 sending ne three or four copies of the book in 2 works without |icense where the parties
3 question. 3 asserted fair use, how were those nine
4 | should add, this was an 4 incidents resol ved?
5 educational, | considered this an educational 5 A Ch, those instances where they
6 publication. 6 used ny work in toto?
7 Q And in any of the -- in any of 7 Q Vel |, you said that there were
8 your dealings over 50 years and creating about 8 ten instances when you sent cease and desi st
9 2,500 copyrighted works, did other people 9 letters.
10 assert a fair use right to use your works? 10 A Ckay.
11 A Not in toto, no. 11 Q You said in one of those ten
12 Except | would say for the 12 instances there was an institution in Finland
13  people, the people who | had to pursue. 13 that was using the work, and in the other nine
14 Q So the peopl e who you pursued, 14 instances the other parties asserted fair use?
15 those ten peopl e who used your works without a 15 A Yes, okay.
16 license, they asserted a fair use right to use 16 And those instances were
17 your works? 17 resolved by themtaking down the naterial.
18 A They assuned a fair use right to 18 I think in all of these cases
19 use the conpl ete works. 19 these were publications on-line, and the
20 And | woul d say, by the way, 20 material was taken down pronptly, either by
21 this nuseumthat | just spoke of in Finland is 21 themor by their internet service provider,
22 an exception to that. 22 their ISP
23 They did not assert that right. 23 Q So, innine of the ten
24 They used it without permssion, but they did 24 instances, the other side had asserted a fair
25 not assert that they had a fair use right to do 25 use, and the dispute was resol ved with either
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2 the other party or their ISP taking the work 2 year, how much noney do you stand to make from
3 down and stopping to use it? 3 that case?
4 A Yes. 4 A | don't recall.
5 Q Now, we got into this discussion 5 Q How many articles did you have
6 by going through your experience in copyright 6 at issuein that lawsuit?
7 law You nentioned that you've spoken on many 7 A | had an issue about 150
8 panels. 8 articles.
9 Approxi mat el y how nany panel s on 9 Q 150 articles?
10 copyright |aw have you spoken on? 10 A Yes.
11 MB. PELES: (hjection to form 11 Q Now, as | recall in that case
12 A A dozen. 12 there were category A articles, which were ones
13 Q A dozen. And is that over a 50 13 that were tinely registered, category B
14 year period, or nore recently? 14 articles, which were articles that were
15 A | woul d say that's probably 15 registered but not necessarily tinmely, and
16 within the past 25 to 30 years. 16 category C which were unregistered works.
17 Q | see. 17 I's that your recollection as
18 Wo are the sponsors of those 18 well?
19 copyright panel s? 19 A Yes.
20 A QO gani zations like the National 20 Q I"'msorry, how nany articles did
21 Witers' Union, organizations |ike the Arerican 21 you say you had in that |awsuit?
22 Society for Magazi ne Photographers, now cal | ed 22 A | believe it's about 150.
23 the American Society of Media Photographers, 23 Q 150.
24 the Society for Photographi c Education, sonme 24 Are those all category A
25 other organizations of that sort. 25 articles?
Page 35 Page 37

1 ALLAN CCLEMAN 1 ALLAN COLEMAN
2 Q Now, the National Witers Union 2 A No.
3 was involved in a very large copyright suit 3 Q Are they -- how woul d you divi de
4 brought by Jonathan Tasini. 4 the 150 articles between categories A B and C?
5 Are you famliar with that case? 5 A These were all articles witten
6 A Yes, | am 6 for The New York Tinmes. About 25 of those
7 Q D d you participate in that 7 articles appear in a book of nine called Light
8 case? 8 Readings, which was published in 1979, which
9 A Yes, | did. 9 is, acopyright for which is registered.
10 Q Wat was your role in the Tasini 10 The remaining articles were not
11  copyright litigation? 11 registered either individually or collectively
12 A | was sinply one of many witers 12 by ne.
13  who signed on as Plaintiffs. 13 Q | see. So to your understanding
14 Q | see. So you were a Plaintiff 14 25 of those articles were articles where there
15 in the Tasini class action copyright 15 was a copyright registration?
16 litigation? 16 A R ght.
17 A Yes. 17 Q And 125 were articles where
18 Q How nuch -- if | understand it 18 there was no copyright registration?
19 correctly, the payments of the settlenent in 19 A That's a guess, yes, but yes.
20 that case haven't yet been disbursed, is that 20 Q So under the settlenent in that
21 correct? 21 case, you would be entitled to significant
22 A That's correct, as far as | 22  paynents for the 25 articles and snal | er
23 know, yes. 23  paynents for the 125 articles.
24 Q Wen those di sbursenents are 24 I's that your understandi ng?
25 nade, which | believe should be within the next 25 MS. PELES. (bjection to form

Epi g Court Reporting Sol utions - New York

1- 800- 325- 3376

www. deposi ti on. com



http://www.deposition.com



CONFI DENTI AL

ALLAN D. COLEMAN -

07/ 12/ 2018 Pages 38..41

Page 38 Page 40

1 ALLAN CCLEVAN 1 ALLAN COLEMAN

2 A | don't know what the anmounts 2 revise -- you can revise small portions of that

3 are, sol don't know what significant means in 3 essay and republish it under your own nane.

4 this context. 4 And | had to di sabuse them of

5 Q Are you a Plaintiff in any other 5 that belief also, and nmake it clear that once

6 copyright cases? 6 you sign a work made for hire contract, you

7 A No. 7 actually legally cease to be the author of the

8 Q Have you been a Plaintiff or 8 work, in effect.

9 Defendant in any other |awsuits? 9 And you can then only quote from
10 A No. 10 your own work to the extent that the fair use
11 Q Let's get back to your 11  exception woul d al | ow, which neans snal |
12 experience on panels. You nentioned several 12 anounts.

13 panels for different organizations. 13 Q I"'msorry, what other opinions

14 Coul d you identify the other 14 did you address?

15 copyright panels that you spoke on? 15 A It"s been a long tine, sir; |

16 A No. 16 can't recall.

17 Q Wth respect to the copyright 17 Q Getting back to that Tasini

18 panel that you spoke on at the conference 18 case, do you recall that -- |'mtrying to

19 sponsored by the National Witers' Union, do 19 renenber his nane, the head of the National

20 you recall what the focus of that panel was? 20 Witers' lhion at the tine was Jonat han?

21 A Basical |y the intention was 21 A Jonat han Tasini .

22 to -- the purpose was to convey to nenbers of 22 Q Jonat han Tasini, correct.

23 the National Witers' Union the basics of 23 Do you recall M. Tasini telling

24 copyright law as they apply to witers. 24 The New Republic that he anticipated the

25 Both in terns of what they 25 damages in that case to be around $300 billion?
Page 39 Page 41

1 ALLAN CCLEMAN 1 ALLAN COLEMAN

2 proscribe witers fromdoing, and what they 2 A No, | don't.

3 permt witers to do with their own work and 3 MS. PELES. (bjection to form

4 with other people's work. 4 Q Do you recall any discussion by

5 Q And what was the -- what were 5 M. Tasini or the National Witers' Uhion about

6 the opinions that you expressed on that panel ? 6 howthat class action suit was the |argest

7 A They were many and di ver se. 7 copyright class action suit ever brought?

8 Q Can you identify sonme of then? 8 A No.

9 A Yes, certainly. 9 Q You do recall that the Tasini
10 For exanple, there is a nyth 10 case was considered a very significant
11 that floats around anong not only witers, but 11  copyright case?

12 nakers of intellectual property, that there is 12 A | do, yes.
13  such a thing as poor man's copyright. 13 Q At the time it was brought, it
14 Wi ch consists of sending an 14 got alot of attention?
15 exanple of the naterial, a copy of the naterial 15 A Yes.
16 to yourself, by registered nail, ina 16 Q It was a very significant one.
17 self-addressed seal ed envel ope, and that this 17 And you do recal | that it was
18 constitutes a formof proof that is legally 18 brought as a class action suit on behal f of the
19 binding, valid. 19 MNational Witers' Unhion and the Authors' Quild,
20 So | consider that part of ny 20 and then a nunber of individually named
21 job to disabuse witers of that fantasy. 21 PMaintiffs, such as yoursel f, correct?
22 There is also a belief anong 22 A R ght.
23  many publishing witers, professional witers, 23 Q You recall it got a lot of
24 that even if you sign a work nade for hire 24 attention in the press as well, correct?
25 contract, an all rights contract, you can 25 A Yes.
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2 Q O any of the panels, was there 2 what you thought the purpose and character of

3 discussion of this case? DO d you opine on the 3 the works at issue in this case were, correct?

4 case? 4 A Correct.

5 A I'"'msure there was di scussion, 5 MS. PELES: (bjection to form

6 vyes. 6 Q Wiat is your understanding

7 Q And the case, the case was 7 generally about what purpose and character

8 originally brought in the 1990s, correct? 8 refers to?

9 A Correct. 9 A M/ under st andi ng general I'y woul d
10 Q And the copyright class action 10 bethat it refers to the nature of a given work
11 litigation is still ongoing, correct? 11 within the context of mediumin which it is
12 A As | understand it, yes. 12 produced and that mediums history and field of
13 Q The settlenent -- there is a 13 ideas.

14 settlenment, but it hasn't been disbursed, 14 And character woul d be

15 correct? 15 everything fromthe manner of its execution to

16 A As far as | know, yes. 16 the -- its voice and tone and the content.

17 Q And the case is pending before 17 Q Ckay. And then the next el enent

18 Judge Daniels here in the Southern District of 18 that you said you were asked to anal yze in

19 New York, correct? 19 paragraph 6 of your report is the anount and

20 A | woul dn"t know 20 substantiality of the Gahamwork that was used

21 Q You don't know, okay. But you 21 inrelation to the Prince- @ aham work.

22 do renenber that the lawsuit was filed here in 22 Wiat is your understanding of

23 New York? 23 what "the amount and substantiality" refers to?

24 A Actually | don't, but yes. 'l 24 A How nany --

25 take your word for it. 25 MS. PELES. (bjection to form
Page 43 Page 45
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2 Q But you renenber, in any event, 2 A It's ny understanding that this

3 that the case has been going on for a | ong 3 refers to the actual quantitative anount by

4 time? 4 neasurement of how much of the original work is

5 A Yes, | do. 5 included in the work to which it has been

6 Q And | assune in the discussions 6 added.

7 that took place about the case there was 7 Q And what's your understanding of

8 discussions that this was a very significant 8 why that's relevant?

9 copyright case, correct? 9 A It's ny understanding that the
10 A Yes. 10 fair use exception allows a certain proportion
11 Q Al right. So we tal ked about 11 of a work to be quoted or otherw se used
12 your experience in semnars, we tal ked about 12 without permission, but that conversely, it
13  your experience witing, and your experience as 13 prohibits the use of some amount over that.

14 aPaintiff. So, witten about copyright, 14 Q And what's your understanding of
15 created and |icensed works. 15 what that dividing line is between the
16 Are there any other aspects from 16 pernmtted and unpermtted use?
17 your 50 year career that you believe are 17 A Vel I, it's hard to say.
18 relevant to your opinions in this case? 18 This one, | think the fair use
19 A M/ understandi ng of the history 19 exception is deliberately vague on this matter,
20 of photography as a creative nediumand as a 20 but | assure there are, for exanple, there are
21 nediumof cultural communication. 21 poens that consist of a single word, and there
22 Q | see, | see. Al right, so 22 woul d be no possible way that | could think of
23 let's get back to your expert report. 23 to quote that poemor excerpt fromthat poem
24 ¢ tal ked about the purpose and 24 except by taking a single letter fromit, let's
25 character, and you gave me your explanation of 25  say.
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2 So there would be no way to 2 termnature, what does that refer to, for the
3 refer to that poemin another work without 3 fair use exception?
4 quoting the entirety of that poem 4 A | assune --
5 So, and there are short works 5 MB. PELES. (bjection to form
6 that | think it would be very difficult to 6 A | assune it refers to the
7 excerpt from 7 content and purpose of that work.
8 In the visual arts we refer to 8 Q And then you al so say you were
9 such excerpts usually as details, for exanple, 9 asked to opine on the effect of the
10 and in hard books, you will often find both a 10 Prince-Gahamwork on the market for or val ue
11  reproduction of a painting and a detail, which 11  of the G aham work.
12 mght be just a smaller portion of it. 12 Wat' s your understandi ng of the
13 So, it's very hard to give a 13 effect of the work on the market for or val ue
14 specific demarcation line as a general rule for 14 of another work?
15 what you are asking. 15 M5, PELES. (bjection.
16 Q You referred to sone poens that 16 Q Wiat' s your understanding of
17 include only one word. 17 what that elenent refers to?
18 Can you think of what those 18 M5, PELES. (bjection to form
19 poens are, do you know the nanes? 19 A It"s ny understanding that that
20 A | know the nane of a poet who 20 refers to how much that -- howlikely it woul d
21  produced -- several poets. (e is Rchard 21 be that the -- that the work that the
22 Castellaneta, and another one is Aram Saroyn. 22 borrowed -- that the Prince work that borrowed
23 Q Do you renenber any of their 23 this material would have an inpact on the
24 poens? Do you remenber the particul ar one word 24  narketability of the original works.
25 they used? 25 Q | see. And what's your
Page 47 Page 49
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2 A | don't, no. 2 qualifications -- what do you believe your
3 Q But in that exanple, if a poet 3 qualifications are to opine on that particul ar
4 had a poemthat consisted of just one word, 4 element of the fair use test?
5 your understanding is you woul dn't be able to 5 A I foll oned the phot ography
6 use that one word because of -- because that 6 narket for half a century.
7 would be use of the full poen? 7 Q And when you say you fol | oned
8 A No; | didn't say that. 8 the photography market, what do you nean
9 Q I"msorry, what is your 9 exactly?
10 understanding, then? | apol ogi ze. 10 A Vel l, | speak to dealers, |
11 A M/ understanding is that there 11 speak to collectors, | speak to institutional
12 are sorme works that are so small that there 12 collectors, private collectors, | go to gallery
13 would be no way of referring to themwi t hout 13 expositions, both solo gallery expositions and
14 quoting the entirety of them and that 14 cumulative gallery fairs, art fairs,
15 therefore the fair use exception woul d al |l ow 15 specialized in photography.
16 the quoting of the entirety of the poem 16 | read publications |ike The
17 Q | see. But your understanding 17  Photograph Qol l ector, and other publications
18 is that for larger works, the fair use 18 that are involved in the nmarket for -- that
19 exception wouldn't permt full use if the work 19 cover the narket for photography.
20 is larger and nore significant? 20 And | speak with photographers
21 A Correct. 21 about their work and the market for their
22 Q You al so indicate that you were 22 works.
23 asked to opine on the nature of the G aham 23 Q Is it your viewthat if a
24 work. 24 photograph is used wthout pernmission in a work
25 Wat' s your understanding of the 25 and then is subject to a lawsuit, that that can
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2 adversely affect the nmarket for the 2 Q So, prior to this lawsuit, what
3 photographer's -- excuse ne, for that 3 did you know about M. G ahan?
4 phot ogr aph? 4 A | had only come across sone
5 A Potentially. 5 exanples of his work, and | knew very little
6 Q Potentially. Could it also 6 about him
7 potentially enhance the market by providing 7 Q Wi ch exanpl es of his work did
8 publicity? 8 you cone across prior to being retained in this
9 A I know of no instance when 9 case?
10 that's happened. 10 A | can't recall.
11 Q Ckay. But you are aware that 11 Q So how do you know that you had
12 lawsuits generate publicity, potentially, 12 heard of him then?
13  correct? 13 A Because the nane rings a bell.
14 A Yes. 14 Q The name rings a bell, but
15 Q And you are a Plaintiff in a 15 G@Qahamis a fairly conmon nane, isn't it? It's
16 lawsuit has generated a great deal of 16 one of the probably top several hundred nanes
17 publicity, correct? 17 in the world.
18 A Correct. 18 A It's not that comon in
19 Q And fromyour personal 19  phot ogr aphy.
20 experience as a Plaintiff in the Tasini 20 MS. PELES: (bjection to form
21 lawsuit, did you find that publicity about that 21 Q So you had heard of him but you
22 lawsuit got -- brought you personal attention? 22 can't really place how?
23 A Absol utely not; none at all. 23 A R ght.
24 Q No one contacted you, you never 24 Q And you weren't specifically
25 had reporters contact you about the |awsuit? 25 fanmliar with his work prior to that tine?
Page 51 Page 53
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2 A No, no. 2 A R ght.
3 Q None of the speaking engagenents 3 Q Ckay. So in preparing your
4 you got were as a result of the prom nence of 4  reports, did you have occasion to search on the
5 that lawsuit? 5 internet for any information on either
6 A No. 6 M. Gahamor M. MNatt?
7 Q But you do accept that it woul d 7 A No; | relied on the docunents
8 be possible that publicity froma |awsuit could 8 supplied as docurments in this case.
9 nake a phot ographer nore fanous, or the 9 Q | see.
10 photographer's work more fanous? 10 So outside of preparing this
11 A If you say so. 11 report, have you ever Googled either M. @& aham
12 Q Prior to this lawsuit, had you 12 or M. MMNatt's name?
13 ever heard of M. MNatt? 13 A No.
14 A No. 14 Q You' ve never searched for them
15 Q Ddyoutalkto M. MNatt in 15 on-line?
16 connection with your opinionin this case? 16 A No, let ne correct that.
17 A No. 17 Wiat | did was | took exanpl es,
18 Q Prior to this lawsuit had you 18 | took JPEGs of the two images that are at
19 ever heard of M. G ahan? 19 issue in this case, and | dropped theminto
20 A | had. 20 oogle Images to see what woul d come up.
21 Q You had. 21 Qoogl e Images is a search
22 Ddyoutalk to M. Gahamin 22 function of Google that allows to you search
23 connection with preparing your report in this 23 for other on-line -- for on-line instances of
24 case? 24 any given inage.
25 A No. 25 And | did discover versions of
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2 those images on-line that led me to their 2 just searched for the inage.

3  websites. 3 And as a result of the search

4 Q | see. So you actually have -- 4 you said you found a nunber of instances where

5 so in conducting the Googl e | nage search for 5 the image had been reproduced in articles about

6 M. MMNatt, for exanple -- 6 the lawsuit, correct?

7 A R ght. 7 A Correct.

8 Q -- did you find a lot of 8 Q So it is fair to say, at |east

9 instances of his inages on-line? 9 with respect to M. MNatt, that by virtue of

10 MB. PELES: (phjection to form 10 filing this lawsuit, there was publicity about

11 A These are -- Googl e Inage, the 11 M. MNatt and his work, correct?

12 oogl e I mage search function searches for 12 A Correct.

13  particul ar images. 13 MS. PELES: (bjection to form

14 Q Um hun? 14 Q Wth respect to M. QG aham what

15 A So | found other instances of 15 did your Gogle | mage search reveal ?

16 that particular image on-line. 16 A Mre or |ess the sane thing.

17 Q And approxi matel y how many 17 Q How nany i nstances of

18 instances? 18 M. QGahams work on-line did you find by

19 A There were not many. | 19 perforning the Googl e I nage search?

20 couldn't -- four or five, | think. 20 A | seemto recall, again, half a

21 Q And were those, fromyour -- did 21 dozen.

22 those appear to be authorized or unauthorized 22 Q Hal f a dozen, okay.

23 instances? 23 A For the particul ar inage.

24 A They appeared to be authori zed. 24 Q And in conjunction wth doing

25 Q Appeared to be authorized. So 25 the Google Image search for M. QGahams work,
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2 instances where M. MNMNatt appeared to have 2 didyou also find publicity about this |awsuit

3 licensed the photo, in your inpression? 3 in which his works were reproduced?

4 A \Wll, one, as | recall, was at 4 A I"'mnot sure what you nean by

5 his website. Several | recall were in 5  publicity.

6 conjunction with this case and publicity about 6 Q Articles about this lawsuit in

7 this case, if | remenber correctly. 7 which his photographs were reproduced?

8 Q | see. Soit is fair to say, at 8 A Yes.

9 least with respect to M. MNatt, you were able 9 Q So with respect to M. G aham

10 toverify that as aresult of filing a lawsuit, 10 in addition to M. MNatt, there has been

11 his image got greater attention because of 11 publicity about this lawsuit in which their

12 publicity about the |awsuit, correct? 12 works have been reproduced, correct?

13 MB. PELES: (hjection to form 13 A Correct.

14 A | -- that there were articles 14 Q And woul d you concede that that

15 about the lawsuit, yes. | was able to verify 15 publicity hel ps provide greater nane

16 that there were articles about the lawsuit. 16 recognition or at |east greater recognition of

17 Q But again, sir, | want to be 17 the works thensel ves?

18 clear, because you were very clear that you 18 MS. PELES: (bjection to form

19 didn't search for articles, you did a much 19 A | don't have an opinion on that.

20 narrower Gogl e search I ooking only for the 20 Q You don't have an opi ni on.

21 phot0o? 21 But prior to that lawsuit you

22 A R ght. 22 had never heard of M. MMNatt, correct?

23 Q You didn't search for 23 A Correct.

24 M. MNMatt's name, you didn't search for his 24 Q But as a result of this |awsuit

25 reputation, you didn't search for articles, you 25 you did a search and you found that there are
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2 news articles in which his works have been 2 substantial portion of Plaintiffs' works, and
3 published, correct? 3 the Prince works are not transfornative of
4 MB. PELES: (hjection to form 4 Paintiffs' works.

5 A Correct. 5 "And 3, the Prince works are

6 Q But you don't have an opi nion of 6 likely to have a substantially negative inpact

7 whether -- whether a publication of articles in 7 upon the potential nmarket for or val ue of
8 which a person's work is reproduced woul d hel p 8 PMaintiffs' works.

9 generate publicity about the work itself? 9 "M opinions are based on ny
10 A | woul d need a definition of 10 reviewof the materials in this case and ny
11 what you mean by publicity. 11  experience and specialized know edge as a
12 Q Veéll, | nean, just by 12 photography critic, historian, theorist and
13 definition, if there are news articles in which 13 curator."

14 a photographer's work is reproduced, woul dn't 14 Q So let's start with that third
15 you agree that that neans, that that hel ps make 15 opinion, "The Prince works are likely to have a
16 the work nore widely known? 16 substantial negative inpact upon the nmarket for
17 A | suppose. 17 or value of the Paintiffs' works."
18 Q Do you recall any of the 18 Now, we have al ready tal ked
19 publications in which the MNatt and G aham 19 about how this lawsuit has generated publicity
20 photographs were reprinted in connection wth 20 about both of those two inages.
21 articles about this lawsuit? 21 Could you tell ne the basis for
22 A No, | don't recall the specific 22 your opinion that the use of the Prince works
23 publications. 23 was likely to have a substantially negative
24 Q I'msorry, | may have asked you 24 inpact upon the potential narket for or val ue
25 this, approxinmately how many instances of 25 of the works?
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2 M. QGahams photos did you find on-1ine when 2 MS. PELES. (bjection to form

3 you did this Gogl e | mage search? 3 A Yes, all publicity is not

4 A O that particul ar inage, again, 4 necessarily beneficial publicity. Sone

5 | think it was about five or six. 5 publicity is negative publicity.

6 Q And again, just to be clear, the 6 So there are several issues |

7 oogle | mage search we were tal king about, 7 think here that redound not to the benefit of

8 those were specific searches about the two 8 the Paintiffs.

9 photographs at issue in this case? 9 First of all, the usage of --
10 A R ght. 10 the unauthorized usage of their work and the
11 Q The McNatt photo of Ki m Gordon 11 Defendant's insistence on his right to do that
12 and the Gaham photo of the Rastafarian snoking 12 could very easily persuade others that the
13 ajoint? 13 works of these two photographers are avail abl e
14 A That's correct. 14 for their reuse as well.

15 Q Thank you. 15 Q Anyt hing el se?

16 So let's get back to your expert 16 A Yes.

17  report. 17 There is inplicitly an inbal ance

18 I'n paragraph 7 you summri ze 18 of power in the relationship between the

19 your opinions. Could you read into the record 19 Paintiffs and the Defendant.

20 for me what you wote in paragraph 7, please? 20 M. Prince is a very high

21 A Sure. 21 profile artist, the Defendants are | ower down

22 "In summary, ny opinions are 22 on the scale, and the inplicit disrespect for

23 that 1, Paintiffs' works are creative and 23 their authorship of their work that is inplicit

24  expressive and constitute art. 24 in his unauthorized usage of their work

25 "2, the Prince works use a 25 dinmnishes them in ny opinion, in the public
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2 eye. 2 A No.
3 Q Anyt hing el se? 3 Q You didn't read that, okay. |
4 A That will do for now 4 didn't think so.
5 Q Ckay. So when you said Prince's 5 Because --
6 insistence of his right to do this, what's the 6 MS. PELES: (bjection to form
7 basis for your opinion that M. Prince has 7 Q -- infact, M. Prince didn't
8 insisted he has a right to do this? 8 insist that he had a right to do this.
9 M. PELES. (bjection to form 9 So let nme ask you this.
10 A H's usage of the works and his 10 MS. PELES: (bjection to form
11  non-acknow edgrment of the Defendants' -- of the 11 Q As an expert --
12 Paintiffs' authorship of these works within 12 MR BALLON Strike that.
13  his own work as presented, that is, his 13 Q As an expert in this case, if |
14 rendering themanonymous in his works, and the 14  asked you to assunme that M. Prince did not
15 very fact of this lawsuit itself, and his 15 insist he had a right to use these works, and
16 defense of hinself in this |awsuit. 16 if he had testified that because these works
17 Q D d you read the deposition of 17 had been posted in social nedia he assuned that
18 Rchard Prince that was given in this case? 18 the peopl e who posted themwanted themto be
19 A Yes, | did. 19 disseninated, do you believe that that woul d
20 Q You di d. 20 have an inpact on your opinion?
21 Now, in his deposition 21 A No.
22 M. Prince doesn't insist that he had the right 22 Q So, then, in fact, when you say
23 to take these works, does he? 23 that M. Prince insisted that he had a right to
24 MB. PELES: (hjection to form 24 do so, that actually doesn't inpact your
25 A | think he does, yes. 25 opinionin this case one way or the other, does
Page 63 Page 65
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2 Q You think he does, okay, we will 2 it?
3 get back to that. 3 A No.
4 D d you read -- how nany vol unes 4 M5. PELES. (bjection to form
5 of atranscript did you read? 5 Q Then you al so tal ked about how
6 A Vol ures? 6 your opinion was based on what you said was an
7 Q Yes, how many pages was 7 inbalance, an inplicit disrespect for these
8 M. Prince's deposition transcript? 8  phot ographers which you said dinnished themin
9 A Wat | received is listed in 9 the eyes of the public, is that correct?
10 the -- in ny deposition. 10 A Yes.
11 Q Rght, but M. Prince was 11 Q And what is the basis for your
12 deposed in this case. 12 viewthat there was an inbal ance and inplicit
13 A Yes. 13  disrespect?
14 Q Just as | amdeposing you today. 14 MS. PELES: (bjection to form
15 A Yes. 15 A The basis for the opinion that
16 Q And there was a court reporter 16 it's aninbalance is, | think, self-evident in
17 present who transcribed the deposition. 17 M. Prince's prominence in the field and the
18 A R ght. 18 lower level of recognition that M. MMNatt and
19 Q And in that deposition, 19 M. Gahamenjoy.
20 M. Prince was asked about his know edge of 20 Q Wul dn't that |ower |evel of
21  these works, whether he knew who the authors 21 recognition actually nean that the use by
22  were, why he used them 22 M. Prince, if anything, woul d increase their
23 Do you recall reading a 23 pronmnence and profile?
24 transcript where he was asked those questions 24 A No.
25 and tal ked about that? 25 Q Wiy ?
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2 A Because he | eft them anonynous, 2 hearing about it?

3 he refused to identify them 3 A Yes.

4 Q Now, why do you say he refused 4 Q Does that inpact your opinion?

5 toidentify then? 5 You said that the publicity in

6 A Because he didn't identify them 6 this case woul d be dimnished in the eyes of

7 when he could have. | was readily able to 7 the public because people woul dn't know t hat
8 identify the makers of both these photographs 8 M. MMatt was the author.

9 by dropping -- even if the inage, even if he 9 But if I told you that
10 didn't know originally whose inages they were, 10 M. MNMNatt and Paper magazine i mediately
11 | was readily able to identify the makers of 11 identified M. MMNatt as the author, woul d that
12 these inages by dropping theminto Googl e 12 change your opinion of whether the publicity
13 Search, Gogl e | mage Search. 13 fromthis use woul d dimnish M. MNatt's
14 Wich M. MNatt -- excuse ne, 14 perception in the eyes of the public?

15 M. Princeis clearly well versed in digital 15 A Are you saying that M. Prince
16 issues and on-line issues. 16 imediately identified M. MNatt whenever he
17 Apparently he's able to 17  presented these works?
18 construct a hack that enables himto affect the 18 Q M. MNatt and Paper nagazine
19 content of an Instagram post. 19 identified M. MMNatt as the author of the
20 So I'msure that he is aware of 20 original photo in comments when M. Prince
21  oogle Search, and if not, could becone aware 21 posted the work in social nedia.
22 of it, and coul d have found out who the makers 22 So it becane i mrediately known,
23 of these two images were, and apparently did 23 once the work was published, it became
24 not. 24 immediately known that M. MNatt was the
25 Q But you don't actually know 25 original photographer.
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2 whether M. Prince knew about Googl e | mage 2 If | ask you to assune that as a

3 Search at the time he made these works, do you? 3 fact, wouldn't that underm ne your opinion that

4 A No, | don't. 4 the publicity dimnished the -- dininished

5 Q Wth respect to the 5 M. MNatt or his work in the eyes of the

6 attribution -- did you read the depositions of 6 public?

7 M. MMt and M. Gahamtaken in this case? 7 A No.

8 MB. PELES. (hjection to form 8 Q Wiy ?

9 A | don't think | read -- | read 9 A Because it does not denonstrate
10 the docurents that counsel for the Defendant 10 in any way that that indication of authorship
11  subnitted to ne. 11 enhanced M. MNMNatt's reputation or the market
12 | don't think those were the 12 value of his work.

13 conpl ete depositions. 13 Q Ckay. But conversely, |
14 Q Ckay. 14 understand -- conversely, do you have any
15 A | think those were reports. 15 actual evidence you can point to that the uses
16 Q Ckay. 16 by M. Prince in this case of the MNatt and
17 So, inthis case M. MMNatt was 17 Q@ ahamphot os actual I'y di m ni shed the
18 deposed, and at his deposition it came out that 18 reputation of either photographer or their
19 alnost imediately after M. Prince posted his 19  photos?
20 work on-line that both Paper nagazi ne and 20 A No.
21 M. MNatt identified hinself as the 21 Q So this is really your theory,
22  phot ographer of the original inage. 22 but it's not sonething where there is sonme
23 \Wre you aware of that? 23 evidence you can point to, correct?
24 A No. 24 MS. PELES: (bjection to form
25 Q So this is the first time you' re 25 A It"s ny opi nion.
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2 Q It"s your opinion? 2 I'msorry.
3 A | was asked to state ny opinion. 3 A M/ opinion was that it could
4 Q I's there any way to test that 4  have.
5 opinion? 5 Q Coul d have?
6 A | suppose the test would be to 6 A Yes, which is different than had
7 seeif the sales of those inages have risen by 7  had.
8 sone considerabl e anount since the use of -- 8 Q So, it could, but then al so
9 since the published use of themby M. Prince. 9 equally it couldnot; it actually mght have
10 Q And what |evel do you consider a 10 enhanced their reputations, correct?
11  considerabl e amount ? 11 MS. PELES: (bjection to form
12 A | don't know the individual 12 A I woul dn't know
13 sales track records of these photographers, so 13 Q You woul dn't know
14 | couldn't give a quantity, a hypotheti cal 14 S --
15 quantity. 15 A | haven't -- let's put it this
16 Q So wait a second, in opining in 16 way, | have not seen anything that suggests
17 this case that Prince's use had an adverse 17 that their reputations have been enhanced,
18 inpact on the market for these two photographs, 18 including the articles that | found relative to
19 wyou didn't actually look at the sal es records 19 this case, they did not suggest that sonmehow
20 for either of these photos? 20 these photographers were -- that their profile,
21 MB. PELES. (hjection to form 21 that their reputations had been enhanced by
22 A That was not ny -- | did not say 22 Prince's use of the work.
23 that it had had an adverse effect. That's a 23 Q But you al so haven't seen
24 false statenent. 24 anything to suggest that their reputations have
25 Q So you real ly don't know either 25 been inpaired, have you?
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2 way whether it's had a positive inpact, a 2 A No.
3  negative inpact or maybe no inpact at all? 3 Q So you real |y haven't seen any
4 M. PELES: (bjection to form 4 evidence either way?
5 Q You don't know, do you, sir? 5 A No.
6 A No, | don't know 6 MR BALLON Wy don't we take a
7 Q So this is just your theory, but 7 break, its 11:30; nmaybe a ten ninute
8 it's atheory that wasn't based on review of 8 br eak.
9 any actual sales records by either of the 9 M5. APPLETON Before we go of f
10 Defendants in this case with respect to the two 10 the record, | would like to point out
11  photos at issue, was it? 11 that it appears that the updated CV was
12 MB. PELES. (hjection to form 12 sent perhaps to a mailing list for just
13 A No. 13 the MNatt case, and that nobody on
14 But let me -- | need to clarify 14 behal f of Gagosian Gallery, Inc. or
15 this. It wasn't ny theory that it had had, as 15 Laurence Gagosi an recei ved the updat ed
16 you put it, those are your words, an adverse 16 Cv.
17  effect. 17 V¢ now have a copy, but this is the
18 Q I'msorry? 18 first time that we have been able to see
19 A | never stated that M. Prince's 19 it.
20 uses of these photographs had had, these are 20 M5. PELES: (Ckay, | apol ogi ze for
21 your words |'mrepeating here, a negative 21 that.
22 effect. 22 M5. APPLETON V¢ ask in the
23 | never stated that. Those are 23 future the mailing list for the G aham
24 your words. 24 case be used as well for anything like
25 Q So then what is your opinion? 25 that.
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2 MB. PELES: Under st ood. 2 educati on.
3 THE VI DECGRAPHER ~ (he nonent, 3 Q Can you tell ne what's the
4 pl ease. Vétch your m crophones. 4 International Association of Art Qritics?
5 Here now marks the end of video 5 A It's what it says, it's an
6 file nunber 1. The tine is now 11:31 a.m 6 international association of art critics.
7 V¢ are now of f the record. 7 Q Ckay, how |ong have you been a
8 (At this point in the proceedings 8 nenber of that organization?
9 there was a recess, after which the 9 A M/ nenbership in nost of these
10 deposi tion continued as fol | ows:) 10 organizations has |apsed in recent years,
11 THE VI DEGARAPHER ~ Here now nar ks 11  because |'mnot as actively involved in
12 the beginning of video file nunber 2, 12 publishing ny work as | used to be.
13 the time is 11:59 a.m ¢ are back on 13 But it's -- it was founded I
14 the record. 14 believe in Europe, post World War II, and it
15 Q M. Colenan, are you a nenber of 15 has branches in different countries and hol ds
16 the National Witers' Uhion? 16 annual national conferences and | think an
17 A | amnot currently a nenber, but 17 international conference as well every year.
18 | have been, | was a menber for a nunber of 18 Q And you're less involved in
19 years, yes. 19 these organi zati ons because earlier you
20 Q Have you hel d any executive 20 testified you're sem-retired, is that correct?
21 positions with the National Witers' Union? 21 A Yeah, I'mless professionally
22 A Not that | recall, no. 22 involved in publishing and in the diversity in
23 Q Are you a menber of any other 23 publications than | used to be.
24 unions or guilds? 24 I"'mnostly publishing on ny blog
25 A | ama past nmenber of the 25 at this point.
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2 American Society of Journalists & Authors, the 2 Q | see. And when did you cut
3 Authors' Quild, the International Association 3 back on your invol venent in organi zations?
4 of Citics of Art, and | ama current menber of 4 A I'n those organi zations, probably
5 the Society for Photographi ¢ Education. 5 over the -- within the last ten years.
6 Q I"'msorry, what was the | ast 6 Q Wthin the last ten years, okay.
7 one? 7 Do you use Instagran?
8 A The Soci ety for Photographic 8 A No, | don't, but | look at it.
9 Education. 9 I'mbasically awiter, so Instagramis not as
10 Q Wat is the Society for 10 useful to ne as it woul d be to sonebody who
11  Photographi ¢ Education? |'mnot faniliar with 11 nakes a lot of pictures.
12 that. 12 Q Do you use other social nedia
13 A The Soci ety for Photographi c 13 platforns?
14 Education was founded roughly 50 years ago, | 14 A Ch, yes. | amon Twitter, | am
15 thinkit's alittle over 50 years now 15 on, thereis a newone called Alignable, | have
16 And it's basically an 16 a Linkedln account, | had a Facebook account
17  organi zation of photography teachers and ot her 17 until very recently.
18 peopl e invol ved in photo education, nost of it 18 Onhce Mark Zucker berg announced
19 post-secondary, meaning college level, art 19 that he considered us fucking idiots for
20 institute level, et cetera. 20 trusting us with that data, | pronptly took ny
21 But there was sone hi gh school 21  Facebook page down.
22 teachers and grade school teachers of 22 So yes, |'maware of and
23  photography in the organization, and there are 23 involved in social nedia.
24 other people, critics, curators, et cetera, 24 Q So, with respect to Facebook,
25 whose work sort of overlaps wth photo 25 what exactly was the incident that caused you
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2 to cancel your Facebook account? 2 of the -- the total of the original images as |
3 A It was recently reveal ed that at 3 have seen them
4 the outset of Facebook, while he was still 4 Q In your viewis that significant
5 developing it, Mark Zuckerberg was in 5 tothe issue of fair use?
6 correspondence with | guess a friend of his who 6 A Yes.
7 was also involved in the project, nmaybe, and 7 Q Were do you draw the |ine
8 who expressed surprise at the fact that people 8 between what woul d be a significant and a not
9 were trusting himwth all of this personal 9 significant portion -- sorry, substantial?
10 data. 10 Were woul d you draw the |ine
11 And he said yeah, "they are 11  between substantial portion and i nsubstantial
12 fucking idiots," | think that's the quote, 12 portion?
13 sonething truly derogatory on that |evel, and | 13 A V¢l |, again, you would have to
14 thought okay, that's it for ne, so | amout. 14 deal with that on a case by case basis. |
15 Q | see, okay. 15 think there is no overall line that can be
16 And with respect to Twitter, 16  drawn.
17 when did you first set up a Twitter account? 17 Q So, how do you know when that --
18 A Four or five years ago. 18 when you are in the area of substantial; is it
19 Q Wat's your handl e? 19 based on your judgrment and experience?
20 A ADCol emanl. 20 A It's based on judgnment and
21 Q And there is an ADCol enan 21 experience. It's also based on the fact that
22 soneone el se has? 22 the mgjor content of both of these inages is
23 A No, | don't know why that -- | 23 included in the versions of themthat
24 put ny own name in and they said taken or 24 M. Prince appropriated.
25 whatever it was. 25 Q b d you review any case |aw on
Page 79 Page 81
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2 | never |ocated another one, 2 fair use in putting together this opinion?
3 but -- sol just added a 1 toit. 3 A No.
4 Q | see. And what do you -- how 4 Q Do you typically review fair use
5 active are you in terns of tweeting? 5  opinions when they cone out?
6 A Not hugely active. | haven't 6 A Wen they pertain to
7 done anything for a bit, but forenostly | use 7  photography, often, yes.
8 it to nake announcenents of when | amgiving a 8 Q Cten.
9 lecture or nmaking sone kind of public 9 Are you fanmliar with the Cariou
10 appearance or when a new post appears on ny 10 case?
11  blog, sonething, things of that nature. 11 A Yes.
12 Q Ckay. 12 Q b d you read the Cariou case
13 A Basi cal ly for professional 13  when it came out?
14 announcenents, not for personal announcenents. 14 A If you nean did | read the
15 Q Ckay, all right. 15 entirety, no? But | read sumnaries of it in
16 Let's get back to your report, 16 various publications.
17 sir, | want to go back to paragraph 7, the 17 Q And do you think that that's a
18 sunmary of your opinions. 18 good opi ni on?
19 You opi ned that the Prince works 19 MS. PELES: (bjection to form
20 use a substantial portion of Paintiffs' works 20 A ®od is a val ue judgrent .
21 and the Prince works are not transformative of 21 Q Do you think it's a correct
22 Paintiffs' works. 22 opinion?
23 Wen you say substantial 23 A No.
24 portion, what do you nean? 24 Q I'n what ways do you think the
25 A | nean the -- the |arger anount 25 Cariou opinionis not correct?
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2 A | think that the majority of the 2 photocopi ed pages?
3 content of the imagery was appropriated, and | 3 A R ght, yeah.
4 think that goes against the fair use 4 Q Do you know what size they are?
5 requirenent that only snall portions, 5 A Not of fhand, no, but |
6 conparatively small portions be used. 6 understand that they are large. Bigger than a
7 Q Dd you read the Dstrict 7  breadbox.
8 Qourt's opinion in this case denying the 8 Q Bi gger than a breadbox, okay.
9 Defendant's notion to dismnss? 9 Al right, and -- so with
10 A In the Cariou case? 10 respect to your opinion, the Prince works are
11 Q No, in this case, in this case 11 not transformative, what is the basis for that
12 involving Gahamand MNatt. 12 opinion?
13 A | don't believe that was in the 13 A Vel 1, let me give you an exanpl e
14  docunents that | was presented wth. 14 fromny own professional practice so that --
15 Q | see, | see. 15 because it's easier for me naybe to explain
16 But the Cariou case was -- 16 that way.
17 A No, no, that is years before. 17 I work on the Apple platform so
18 Q That's sonething that you read 18 | wite on a Mac.
19 years before? 19 Inwiting on a Mac, | use Wrd
20 A Yes. 20 for Mac, which is a Mcrosoft program and |
21 Q Al right, so you didn't read 21 generally save ny files as rich text fornat
22 independent|y about it. 22 files, because they are nost easily readabl e by
23 D d you have an opi ni on about 23 all other word processing prograns.
24 M. Prince or his works at the tine you were 24 And inny files, | generally
25 contacted by the Cravath law firmto possibly 25 work inthe type font that's called Arial,
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2 wite areport in this case? 2 whichis a sans serif font, because | find that
3 A | don't know M. Prince, | have 3 easy toread, and | have a 12 point on ny
4 no opinion about him 4 screen, 12 point font.
5 Q D d you have an opinion of his 5 Sony file, ny rich text fileis
6 work? 6 a Wrd for Mac rich text file, that isin arial
7 A | have seen various of his 7 12 point.
8 works, and have opini ons about those works, 8 Wien | wite an essay and | find
9 depending on -- depending on the works. That's 9 aneditor who is interested in, or a publisher,
10 not an overal | opinion. 10  book publisher who is interested in publishing
11 Q But you have witten about 11 that essay, | send themthat file.
12 his -- you had witten about his use of 12 Now, when they get that file,
13  photography in art, hadn't you? 13 nost often they are not necessarily anyhow Mac
14 A Oy really in passing. |'ve 14 users, so they will inport that file into nost
15 never really reviewed an exhibition or a 15 probably Wrd for Wndows which transforns it
16 publication of his work. 16 in some way. It changes it, certainly.
17 Q | see. 17 And they may very well not work
18 D d you inspect the Prince 18 inrichtext format file. They are, nost wll
19 paintings at issue in this case in preparing 19 be probably going to make that a Wrd .doc file
20 your report? 20 or Wrd .docx file, whichis nost common in the
21 A No. 21 publishing industry.
22 Q Have you seen themat any tine? 22 That editor may very well not
23 MB. PELES: (phjection to form 23 appreciate reading in Arial 12 point, they may
24 A ly in reproduction. 24 change it to a serif font, like Times New
25 Q And by reproduction, do you nean 25 Roman, and they may bunp up the type size to 14
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2 point. 2 step further, because this nagazine quite
3 So they have al ready changed ny 3 probably nowadays will have an on-1ine aspect,
4 file in those ways. 4 sothey will post it on-line.
5 Then they and | are going to 5 Vll, to post it on-line, it has
6 have a discussion in which we negotiate -- in 6 to be transformed yet again into hypertext
7 which we negotiate editorial changes, and we 7 markup language, HTM,, and it wll be
8 will agree on a certain set of editorial 8 transforned that way.
9 changes. 9 So you may read it that way or
10 And | will then Iicense to them 10 soneone else may read it that way, further
11 publication rights to that essay, whatever 11 transforned.
12 rights we have negotiated for English |anguage 12 But that is still, as |
13 publication rights, whatever. 13 understand it, ny essay.
14 They will then send that file to 14 Now; beyond that, you may
15 their -- the file, the edited version that we 15 decide, because you are a subscriber, you have
16 have created, they will send that to their 16 access to the on-line version as well, and you
17 in-house design or their outsourced design 17 really like a passage in ny essay and you
18 firm 18 decide you want to put that passage on your
19 And that designer will drop that 19 wall.
20 fileinto an InDesign tenplate. So it wll 20 So you copy and paste that text,
21 cease to be a Wrd file in either Wrd RTF for 21 and you put it into a programthat enabl es you
22 Mac or Wrd doc or docx for Wndows, and it 22 to change the font.
23 will become an InDesign file. 23 You happen to prefer, because |
24 And then they will contextualize 24 can see fromyour age and style of dress, what
25 it, they will put a headline on it, which nay 25 that woul d be you happen to prefer a 1960
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2 or may not be the title | gave the piece. 2 psychodelic type font.
3 They will put surrounding 3 And you put ny text into a 1960
4 material, they nay add an editor's note, they 4 psychodelic type font, and you add sone 1960
5 nay add illustrations, they nay add ot her 5 style flower power inages to it, and you bl ow
6 things. 6 it upto acertainsize, and you send it out to
7 There wi || probably be ads 7 a conpany.
8 involved, and they will recontextualize it. 8 And there are many such
9 They will send that, the 9 conpanies that will take an inage, you turn it
10 designer will then send that final to their 10 into a JPEG and you blowit up and you send to
11 printer, and their printer will print that out 11 it to a conpany that will turn that into a work
12 as an actual printed page on paper. 12 on canvas for your wall, and it cones back in
13 That is aradically different 13 two weeks and you put it up on your wall.
14 formfromwhat | originally created, but as | 14 And you have radically
15 understand it, that is still ny essay. 15 transformed an excerpt of ny text, and that is
16 Even though it has been 16 still ny text, as | understand it.
17 radically transformed by all of these 17 You haven't gained copyright to
18 technol ogi cal changes, that is still ny essay, 18 it, you haven't gained authority to market it
19 and that content is still exactly ny content 19 inany way; that's still ny text.
20 covered by copyright. 20 So that's how | understand this
21 Now, so when you as a subscri ber 21 as a maker of intellectual property.
22 to this nagazine, pick this up, you are reading 22 Q But text is different than a
23 ny essay, as | understand it. You are not 23 painting, isn't it?
24 reading their essay, you are reading ny essay. 24 A No, it's -- it can be, but it's
25 Now, let's go -- this nay go a 25 also a graphic elerment, and nany designers
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2 sinply treat it as a graphic element, soit's 2 There is a physical thing,
3 not inherently different in that sense. 3 right, whichis the print, and there is the
4 Q But a painting generally is 4 image, whichis not -- it's enbedded in that
5 different than the process of editing text, 5 physical thing, but it can be enbedded in other
6 which doesn't involve the addition of new 6 things, including nonnaterial things, for
7 original creative material, correct? 7 exanpl e a JPEG
8 MB. PELES. (hjection to form 8 AJPEGis not inthe -- do |
9 A Not necessarily. There are 9 need to explain JPEG?
10 peopl e who paint texts. 10 Q No, | understand what a JPEGis.
11 Q How | ong have you been bl oggi ng 11 A AJPEGis not, in a certain
12 about copyright and phot ography? 12 sense, a physical thing. It exists as a set
13 A | actually began publishing on 13 of, you know, 1s and Os on a drive sonewhere.
14 the internet in 1995 publishing a website that 14 But it's not a physical thing in
15 eventual |y becane called the Nearby Cafe, which 15 the way that a gelatin silver print is a print.
16 included, among other content, a newsletter of 16 So, there are paintings that
17  nine. 17 include physical prints of photographs, and
18 This was pre-bl ogware, a 18 there are paintings that include or are derived
19 newsletter of nmne called C the letter C the 19  from phot ographi c i mages, and they are not one
20 speed of light. 20 and the same thing, although they may be one
21 And that eventual ly turned into 21 and the same thing.
22 a blog which I've been publishing since, 22 Q | see. VeIl, let's start nore
23 roughly nine years, called Photo Critic 23 broadly. Fromeither category, can you
24 International. 24  identify an instances in your 50 year career
25 So that began in June, if | 25 when a photograph has been reused in a painting
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2 recall, 2009. 2 that you have considered to be properly a fair
3 Q So you' ve been writing a bl og 3 use?
4 for about nine years, and you've been witing 4 A | amsure there are, yes.
5 about photography and copyright issues for 5 Q Can you identify any?
6 roughly 23 years? 6 A Reused specifically in a
7 A No, roughly 50 years. 7  painting?
8 Q 50 years, yes? 8 Q Yes.
9 But witing on-line for 25 9 A Yes, certainly.
10 vyears? 10 Q Ckay.
11 A Yes. 11 A There is a series by, of
12 Q And witing in general in 12 paintings by Bob Dllon, the nusician, that
13 copyright issues for roughly 50 years? 13 have begun to be exhibited and published in
14 A Roughl y. 14 reproduction formin the last, | would say four
15 Q Can you think of any instance in 15 or five years.
16 that tine when a photograph has been reused in 16 And nany of those paintings have
17 a painting where you feel that that reuse was 17  been done from phot ogr aphs.
18 properly a fair use? 18 Q And what is it about those
19 A You need to define photograph. 19 paintings that make the use of photographs a
20 Are you speaking of the inage or are you 20 fair use, in your view?
21  speaking of the object? 21 A He |icensed the usage of any
22 Q Explain the difference. 22 copyrighted phot ographs.
23 A Ml |, a photograph, as we used 23 Q | see. Sothe fact that he got
24 to think of it, meaning a physical print, 24 alicense then makes it pernissible, in your
25 right, exists as both an inage and an object. 25  view?
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2 A Yes. 2 nodifying the photo in a painting where,
3 Q S -- 3 because of the other artistic things about the
4 A | understand that that's the 4 painting, besides the photograph, that the use
5 legal fact. 5 would be a fair use, in your view?
6 Q Rght. Solet ne ask, | want to 6 A No.
7 make sure |'mclear, in your 50 year career 7 And again, we are -- we are
8 witing about photographs and copyright, are 8 speaking of the photographic image and not the
9 you aware of any instance when an artist used a 9  phot ogr aphi ¢ obj ect .
10 photograph in a painting wthout paying a 10 | need this to be very clear.
11 licensee where you believe that use properly 11 Q Ckay. And again, to be clear,
12 was a fair use? 12 the phot ographic inmage, you nean the
13 A A copyri ghted phot ograph? 13 copyrighted photo as opposed to the object
14 Q Yes. 14 represented in the photo?
15 A Not if the entire photograph was 15 A Rght. Maning that if a
16  used. 16 painter enbeds a physical photo that he has
17 Q Ckay. And is it your view that 17 legal possession of into a painting, physically
18 if an entire copyrighted photograph is used in 18 enbeds it in the surface of the painting in
19 apainting, it wll never be a fair use? 19 sone way, | don't consider that to be a
20 A VWl l, again, thisis -- this 20 violation of fair use.
21 depends, it depends on the quality or the style 21 Q Ckay. Sointhis case, if
22 of the painting, for exanple. 22 M. Prince had sinply taken a copy of the
23 If it is radically transformed 23 Gahamphoto or the MNatt photo and pasted
24 by the painting and is sinply the basis for the 24 that in the center of each painting, rather
25 painting, that would be different than if it's 25 than reprinting it, in your viewthat woul d be
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2 pretty much replicated line for line, tone for 2 afair use?
3 tone. 3 A Yes.
4 Q Wen you say radically 4 Q Let me show you what's been
5 transforned by the painting, what do you nean? 5 narked as Exhibit 213.
6 Do you nean if the phot ographic 6 (The above described docunment was
7 image itself is radically transforned, or if 7 marked Exhibit 213 for identification, as
8 the use surrounding the photograph is -- 8 of this date.)
9 involves radical transfornmation? 9 Q I will represent to you that
10 A | woul d mean that the photograph 10 thisis asettlement inthe Inre: Literary
11 itself woul d be radically transformned 11  Wrks in Hectronic Databases Copyri ght
12 stylistically in sone way. 12 Litigation case.
13 If, let's say a 13 That is the series of
14 photoj ournalistic image had been rendered by 14 consolidated and coordinated class action
15 Picasso in one of his many styles, | would 15 suits.
16 consider that a fair use of the inage. 16 A Can we neet again in a week so |
17 Q But your viewis if a--if a 17  can read this?
18 copyrighted photograph is used w thout radical 18 Sorry.
19 transformation of the photograph itself, then 19 Q Sorry, follow ng on the original
20 by definition, regardless of howit's used in a 20 suit brought by your friend, Jonathan Tasini .
21 painting, it wouldn't be a fair use? 21 Do you recogni ze this docunent
22 A It would certainly be up for 22 as the settlenment of what we referred to
23 question. 23 earlier as the Tasini litigation in which you
24 Q Wll, is it your opinion that it 24 are a naned Plaintiff?
25 woul d be possible to use a photo w thout 25 A No.
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2 Q | would like to ask you to | ook 2 particulars of this case without first setting
3 at page 16 of this document, which describes a 3 forth and analyzing this theory itself (as |
4 payout and settlenent of the Inre: Literary 4 understand it), as well as the ways in which
5 Wrks in Hectronic Databases Copyri ght 5 Prince and his advocates and supporters use the
6 Litigation case that lists category A subject 6 theory to justify his actions."
7 works, category B subject works and category C 7 Q Now, sir, what is your
8 subject works, and ask you if that |ooks 8 background and experience that nakes you an
9 generally fanmliar to you as the payout 9 expert on postnodern theory?
10 schedule in settlement of that litigation? 10 A Vel |, postrmodern theory is one
11 A | don't actually recall if I 11 of a nunber of theories in actionin the field
12 ever saw the schedul e. 12 of art criticism literary criticism photo
13 Q | see. 13 criticism of course, and other areas.
14 So your know edge about the 14 | have taught this theory in
15 case, would that have been based on what your 15 courses at New York University, | have read a
16 lawyers told you, or that it mght have been 16 great deal, of course, since it began to energe
17 printed by the National Witers' Union in some 17 in the 1970s, because it inpinged on ny and
18 publication? 18 entered ny own field.
19 A It's been -- no, | never 19 I have been on panel s about it,
20 consulted with |awers on this, so it woul d be 20 | have published articles inrelationtoit, |
21  based on what | remenber fromback when this 21 have written about various postnodern works of
22 was filed unpteen years ago. 22 art by various postnodern artists.
23 Q Ckay. 23 | have read a great deal of it,
24 So you are faniliar that you are 24  and | have discussed it with ny col |l eagues in
25 ananed Plaintiff in a case that settled, but 25 the field who do or don't or have various
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2 youdon't -- you can't recognize if this 2 relationships to postnodern theory.
3 particular payout is the payout schedul e? 3 Q Wat is the basis for your
4 A No; | can't say that | do. 4 assertion that Prince and his advocates and
5 Q | will represent to you that it 5 supporters use postnodern theory to justify
6 is, but | appreciate you don't -- it doesn't 6 their actions?
7 ring a bell for you. 7 MS. PELES: (bjection to form
8 A No. 8 MR BALLON  Sorry, | coul dn't
9 Q I would like to ask you to | ook 9 hear. You what's the objection?
10 at paragraph 10 of your declaration. 10 MS. PELES: | objected to form
11 Actual Iy, maybe, if you woul dn't 11 | think he uses defenders, and you said
12 mnd, if you could read that for ne for the 12 advocates and supporters.
13  benefit of the court reporter and not too 13 MR BALLON | amactually
14 quickly, because he's an excellent typist, 14 reading it word for word, verbatim from
15 but -- 15 his report.
16 A "Because post nodern theory 16 So | don't -- | just ask you to
17 underpins the artistic practice of Rchard 17 refrain fromobjections, if you don't
18 Prince, as manifested in this case, while also 18 mnd, when it comes literally fromhis
19 buttressing Prince's own articul ated defense 19 report.
20 and the supporting argunents of his defenders, 20 To avoi d the confusion here, this
21 and because nost of the argunents in the 21 is just discussion between | awyers.
22 Defendants' expert reports | have reviewed are 22 I will ask the court reporter to
23 prenised on el ements of what in the di scourse 23 kindly please read back the question.
24 on art is generally referred to as ' post nodern 24 (The question requested was read
25 theory' | find it inpossible to discuss the 25 back by the reporter.)
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2 A Because they use the | anguage of 2 advocates and supporters.”
3 postnodern discourse, the theory of post -- the 3 So that's sort of one person and
4 language of postnodern di scourse and theory 4 two different groups, advocates, supporters,
5 frequently in their defense of Prince, and 5 Prince.
6 Prince hinself does that. 6 I's there anything specifically
7 Q And who are these peopl e, these 7 that M. Prince has said that |eads you to
8 advocates and supporters, who are you referring 8 believe that his artistic practice is
9 to? 9 under pi nned by post nodern theory?
10 A Lisa Philips, Allan Schwartzman, 10 A He has aligned hinsel f regularly
11 Brian Wil lace, Prince hinself; | can't renenber 11  with postnodern artists in his exhibition
12 the whole list. 12 practice, in various interviews, in the
13 But the docunents that | was 13 galleries in which he shows, and the
14  provided as Defendants' reports on Defendants' 14 exhibitions, group exhibitions in which he
15 case for Prince. 15 shows, and the peopl e who he has selected to
16 Q Wat did these experts actually 16 provide introductions to his exhibition
17  say about postnodern theory? 17  catal ogues, et cetera.
18 A Wl |, they basically justify 18 Al of themare, in fact, very
19 Prince's use of the Plaintiffs' work on the 19 committed to postnodern theory.
20 grounds that appropriation, whichis a 20 Q So this is your interpretation,
21 postnodern theory term is basically a 21 it's not sonething specific that M. Prince has
22 justification for Prince's actions in this case 22 said that you can point to?
23 inregard to Plaintiffs' works. 23 A It may well be. | can't -- |
24 Q Now, did you actually read the 24 can't put -- | can't quote sonething
25 reports of the experts that you are referring 25 specifically at this point. | would have to
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2 to? 2 look through his writings.
3 A Yes, | did. 3 Q As you sit here today, there is
4 Q And you are sure they refer to 4 nothing specifically you can recall M. Prince
5 postnodern theory? 5 saying about postnodern theory underpinning his
6 A I'msure they use the | anguage 6 art?
7 of postnodern theory, which suggests that yes, 7 A No.
8 they are referring to postnodern theory. 8 Q And then with respect to the
9 Q The | anguage, and by the 9 experts inthis case, if | told you that
10 language of postnodern theory, what do you 10 actually none of the expert reports refer to
11 nean, exactly? 11  postnodern theory except the Wl lace report,
12 A | ssues of concerns with or use 12 where he refers to "so-cal | ed postnodern
13 of terns like appropriation, for exanpl e, which 13 theory," woul d that change your view about
14 is a very specific postnodern theory term 14  whether the experts in this case use postnodern
15 Q | see. Anything el se, or just 15 theory to justify M. Prince's actions?
16 appropriation? 16 A No.
17 A The basi c assunptions stated and 17 Q How does postnodern theory --
18 inplicit inreports that it is permssible to 18 howis postnodern theory relevant to the issue
19 take the work of other artists and use it for 19 of whether M. Prince's uses in this case are a
20 your own purposes. 20 fair use, in your view?
21 Q Ckay. And Prince hinself hasn't 21 A Because post nodern t heory
22 said that, has he? 22 rationalizes the -- and this is a postnodern
23 MB. PELES: (phjection to form 23 term appropriation, of work by other artists
24 A | don"t know 24 and the incorporation of that work of those
25 Q But you say "Prince and his 25 works into one's own output, as justified on
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2 the grounds that there really is no such thing 2 Q Ckay. So that's an exanpl e
3 asoriginality in any case, that we are all 3 where the court agreed with postnodern theory
4 basically conposites of our culture. 4 that you believe ultinately is a threat to
5 And that all artworks, 5 copyright as a legal, ethical and social
6 therefore, are conposites of our culture, and 6 constraint?
7 that, on that basis, since there is no 7 A R ght.
8 originality, thereis no possible claimfor 8 Q G her cases that you can point
9 originality on the part of the nakers of the 9 to?
10 incorporated works, of the appropriated works 10 A Not of fhand, no; but there are
11 and there is no, therefore, legal basis for 11 others.
12 those works and the fact, inplicitly, that 12 Q Are you famliar with the Googl e
13 there is no basis for copyright. 13  Books case?
14 Q So you believe that if an artist 14 A Yes.
15 is a postnodern artist, that by definition, 15 Q Do you believe that that's al so
16 that artist doesn't believe in copyright 16 athreat to copyright as a legal, ethical and
17 protection? 17 social constraint?
18 A Not -- not autonmatically, but 18 A | do.
19 quite probably. 19 Q Wy is that?
20 Q Coul d you | ook at what you wote 20 A Because it renoves fromthe
21 in paragraph 15 for ne, please, and read that 21 copyright holders the right to authorize
22 for nme? 22 publication of their works, in the case of
23 MB. PELES: Do you want himto 23 those books that were under copyright at the
24 read it out |oud? 24 tine.
25 Q Yes, please, out |oud. 25 Q Can you think of any ot her
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2 A "Wth its fundarental 2 fanous copyright cases that simlarly underm ne
3 proposition that originality is a nyth, 3 copyright as a legal, ethical and social
4 postnodern theory is per se inconsistent with 4 constraint?
5 the concept of ownership or copyright. 5 A Not of fhand, no.
6 "This theory woul d effectively 6 Q Now, you note in paragraph 16,
7 preenpt any claimto ownership of and control 7 the first sentence, you say, "It's inportant to
8 over rights (even for linted periods) by any 8 point out that postnodern theory has not
9 creator anywhere. 9 achieved the universal acceptance in the US.
10 "If its advocates prevail, 10 that would signify at |east w despread cul tural
11 copyright as a legal, ethical and social 11  acceptance."
12 construct wll evaporate.” 12 Wy is that inportant?
13 Q So you view postnodern art as a 13 A V¢l |, because | believe that
14 threat to copyright protection as a copyright 14 cultural usage suggests a cultural attitude
15 owner, correct? 15 towards certain kinds of activities, that is
16 A | view postnodern theory and its 16 certainly not binding on any court, but that
17 approval by the legal systemas a threat. 17 may have an influence on the court as an
18 Q And to what extent do you 18 indication of contenporary cultural practice.
19 believe the | egal systemhas approved 19 Q Now, how inportant is that to
20 postnodern theory? 20 your opinion in this case?
21 A | believe to a considerable 21 A The fact that it hasn't becone
22  extent. 22  widespread? Not particularly inportant.
23 Q Coul d you give nme exanpl es? 23 Q So why is it included in your
24 A Yeah, the Prince versus Cariou 24 report? Because you say, "it's inportant to
25 case, as one exanple. Yeah. 25 point out."”
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2 Wy is it inportant to point out 2 that you have identified in fair use | aw?
3 if it's not inportant to your opinion? 3 A I think that -- as | understand
4 A Wl |, because | wanted to nake 4 it, case law, which is what this would be, is
5 the point that there are alternatives to 5 not determnative or binding.
6 appropriation that in fact are already in 6 Therefore this case will not
7 practice and culturally widely culturally 7 change the fair use lawin any way. It wll be
8 accepted and seemto be unprobl ematic in 8 one of nunerous precedents on various sides of
9 relation to the use of copyrighted materials. 9 cases brought under the fair use law
10 And | wanted to preface that by 10 So | don't think that this will
11 suggesting that there are at |east alternatives 11 serve as a corrective to anything except the
12 available that seemto have, enjoy w despread 12 Paintiffs' situation in this case.
13  public acceptance, but -- and that do enabl e 13 Q But based on your views here of
14  people to incorporate work by others into their 14 how post nodern theory coul d undermne copyri ght
15  own works. 15 as alegal, ethical or societal constraint, you
16 Q But that's in the nusic 16 would consider it bad policy, would you not, if
17 industry, isn't it, not the photography or 17 the court were to find that M. Prince's
18 painting world? 18 paintings in this case were a fair use?
19 A It's inthe intellectual 19 A Yes, | woul d.
20 property industry, as | understand it, sir. 20 Q Now - -
21 Q But in the nusic industry? 21 A V¢l |, excuse ne, | woul d have to
22 A I'n the nusic branch of the 22 correct that.
23 intellectual property industry, yes. 23 I woul d consider it bad
24 Q But not in the photography 24 precedent. | don't know what you mean by
25 world? 25 policy. | don't know how policy -- how a court
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2 A No. 2 sets policy.
3 Q QO inthe world of painting? 3 Q Ckay, |'msorry, maybe policy
4 A No, al as. 4 isn't the right word. You woul d consider it a
5 Q And you are al so aware, are you 5 bad thing?
6 not, that many hip-hop artists sanpl e other 6 A I would consider it a bad
7 nmusic wthout paying a license fee asserting 7 precedent. | understand it would be a legal,
8 fair use defense, are you not? 8 ny understanding is this would be a | egal
9 A | am and | amalso aware of 9 precedent that could be referred to in
10 cases where that has been denied, as well as 10 subsequent cases.
11 cases where that's been accepted. 11 I would consider it a bad
12 Q S0 you are aware that even 12 precedent using the termthat way.
13 though there is the possibility to get 13 Q And you believe that woul d be
14 licenses, that actually even in the nusic area, 14 harnful because it could inperil copyright as a
15 hip-hop artists are sanpling copyrighted nusic 15 legal, ethical or social constraint, correct?
16 works without paying a license and asserting 16 A Yes.
17 fair use, correct? 17 Q Let ne ask you to look at --
18 A Rght, but those are just their 18 okay, could you | ook at paragraph 18, please.
19 assertions. 19 Inthe first sentence you say,
20 Q Now getting back to your 20 "Wile postnodern theory clains the status of
21 assertion from15 that if advocates of 21 theory, nost of its uses are not subject in any
22 postnodern theory prevail, copyright as a 22 way to either proof or disproof inthe
23 legal, ethical and societal constraint will 23 scientific or legal sense.”
24 evaporate, do you viewthis case as an 24 Do you see that?
25 opportunity to correct some of the past errors 25 A Yes.
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2 Q Do you believe that to be a 2 neasure the surface area of the inage by -- the
3 correct statenent? 3 inages by M. MNatt and M. Gahamin their
4 A Yes, | do. 4 original form and you coul d measure the
5 Q Are your opinions in this case 5 surface area of the sane i nages as appropriated
6 subject to either proof or disproof in the 6 by M. Prince.
7 scientific or legal sense? 7 You coul d det erm ne what
8 A M/ opinions are sinply opinions. 8 proportion of the original inage was used in
9 Q So, |ike postnodern theory, 9 those appropriations by M. Prince.
10 isn't it fair to say that your opinions are not 10 And you coul d prove that | am
11 subject in any way to either proof or disproof 11 either correct in saying that the amount used
12 inthe scientific and/or |egal sense? 12 waes substantial, or that the anmount used was
13 A M/ opinions are theori es. 13 nmininal.
14 That's a very loose, that would be a very | oose 14 That's scientific neasurenent,
15 use of the word theory as it's understood in 15 sir. That's very easy to prove or disprove.
16  science. 16  You could do it right nowif you chose to.
17 But ny ideas are certainly 17 Q Now, with respect to -- I'm
18 subject to proof an disproof. 18 trying to renmenber the termnol ogy you use, you
19 Q In what way? Howwould -- how 19 saidif a photograph -- and these weren't your
20 woul d someone go about proving or di sproving 20 exact words, you said if a photograph was
21 the opinions that you express in your report 21 significantly nodified or changed, then it
22 here if they wanted to test your theories? 22 could qualify as a fair use.
23 A They coul d show, for exanpl e, 23 And again, | don't want to put
24 that postnodern theory does not, in fact, deny 24 words in your mouth, because | don't think
25 the concept of originality and authorship. 25 those were the exact words.
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2 Q I"msorry, | don't mean your 2 Do you recal | what you said and
3 views on postnodern theory, | mean your 3 what your exact words were?
4 opinions in this case which you summarized 4 A | don't.
5 earlier inthe report in paragraph 7. 5 Q Is that a fair characterization,
6 Your opinions that Plaintiffs' 6 though, that if a photograph is significantly
7 works are creative, and expressive, that the 7 changed, then it could qualify as a fair use?
8 Prince works use a substantial portion of 8 A I amnot sure. | would have to
9 Paintiffs' works and the Prince works are not 9 have the quote read back to ne.
10 transformative, and that the Prince works are 10 Q Let ne go back, let me go back
11 likely to have a substantial negative inpact 11 and look earlier in your report and | wll get
12 upon the narket for or value of Plaintiffs' 12 the exact |anguage.
13  works. That's what |'mtalking about. 13 Ckay, well, | apologize, | can't
14 Isn't it fair to say that your 14 findit. [I'll find it during the break.
15 opinions on those issues, |ike your 15 But let ne ask you a different
16 characterization of postnodern theory in 18, 16 question.
17 are not subject in any way to either proof or 17 You had indicated that you
18 disproof in the scientific and/or |egal sense? 18 believe that M. Prince, as he has used the
19 A No. 19 photographs in connection with his paintings in
20 Q I'n what way coul d soneone go 20 this case, that he used themin a way that was
21 about proving or disproving the opinions that 21 not fair use, and it's your opinion that the
22 you sunmarize in paragraph 7 and substantiate 22 photographic el enents are sinilar, correct?
23 throughout this report in a scientific and/ or 23 A That the phot ographi c el enents?
24 legal sense? 24 Q The -- the image of the G aham
25 A Vel 1, for exanple, you coul d 25 photo, the image of the MNatt photo as used in
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2 the Prince paintings are simlar to the 2 colorings.
3 originals, in your view? 3 So thisis --it'salittle
4 A Yes. 4 different than things used to be in the anal og
5 Q Wul d you say they are identical 5 days of photography, when a color print was a
6 or would you say they are sinilar? 6 color print and made with a very different kind
7 A | would say they are highly 7 of process than a black and white print.
8 sinmlar. 8 Q | see. A --
9 Q Hghly simlar. 9 A They appear as bl ack and white
10 In what ways are they different, 10 or nonochrone images in the versions that |
11 in your view? 11 have seen, but those are JPEG versions.
12 A Véll, again, we would have to 12 Q | see. And to a reasonabl e
13 talk about -- we woul d have to deci de whet her 13  observer, woul d a monochrone print of a
14 we are talking about the inmages or the objects. 14 phot ograph appear different froma black and
15 | haven't seen the objects in 15 white print printed on a color printer?
16 either case, in either instance. | haven't 16 A No, not -- | don't think so, not
17 seen the original, | haven't seen Prince's 17 to the average observer, no.
18 works in the flesh, so to speak, and | have not 18 Q To you as a trained expert,
19 seen either MNatt's or Gahams prints. 19 would you see a difference?
20 So we are talking here about the 20 A If 1 used a | oupe, you know, a
21 inmages. | just want to nake sure what we 21 jeweler's loupe and actually | ooked at the
22 are -- of that termnology here. 22 detail that closely, but just froman eyeball
23 Q So, if you actually inspected 23  perspective, not necessarily.
24 the originals of the two photographs and the 24 Q | mean, again, |'mcertainly not
25 two paintings, it's possible that mght change 25 an expert, but when | look at a picture | can
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2 your opinion? 2 certainly tell when a black and white picture
3 A No, I'mjust qualifying ny 3 has been printed in color and when a bl ack and
4 opinion by saying that | have not seen those. 4 white picture has been printed using a
5 | amnot saying that woul d 5 monochr one phot ogr aph.
6 change ny opinion. | don't know that that 6 Are you saying you as an expert
7 would change ny opi nion. 7 can't make that distinction?
8 Q But without seeing the 8 MB. PELES. (bjection to form
9 originals, howdo you knowthat it coul dn't 9 A No, that's not what | said.
10 change your opi ni on? 10 Q So, if you look -- let's assune
11 A | don"t. | don't say that it 11 these are high quality prints.
12 wouldn't, | don't say that it woul d. 12 A Dgital prints?
13 Q You just don't know either way? 13 Q Ckay, well, does it nake a
14 A | just don't know 14 difference?
15 Q Al right. So getting back to 15 A I don't know, |'masking you.
16 based on what you have seen, the reproductions, 16 You'reusing the termprint as if it's
17 the phot ocopi es of the inages, is your 17 generically understood. | amsuggesting that
18 understanding that -- first of all, let's talk 18 it's not.
19 about the MNatt and the G aham phot os. 19 Q | nmean, again, |'mnot an
20 A R ght. 20 expert.
21 Q Are those black and white or 21 A R ght.
22 col or photos, to your understanding? 22 Q I know just for nyself that when
23 A To ny understanding, they are 23 | look at a picture, | can see the difference
24 black and white, but today people print black 24 between a traditional nonochrone bl ack and
25 and white photographs on color printers using 25 white print and a bl ack and white photo that
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2 has been printed in a color printing process. 2 The i deas have only whatever
3 To ny eye, which is untrained, | 3 credibility high profile cultural figures, such
4 can see the difference. 4 as those providing expert reports on
5 So |I'mjust chall engi ng you and 5 M. Prince's behal f, have granted them
6 asking as an expert in this area, are you 6 I's that a back-handed way of
7 saying that wthout using a jewelers nicroscope 7 saying that the experts supporting M. Prince
8 you usually can't tell the difference? 8 inthis case are high profile cultural figures?
9 A | amsaying that | know nmany 9 A | suppose.
10 phot ographers who have worked both analog -- in 10 | don't think it's necessarily
11 analog forms, wet photography, as we call it, 11  back-handed. It's fairly straightforward. It
12 or wet photography and digitally. 12 says "such as these people," right?
13 And sorme of them have nade 13 Q So you know of these peopl e and,
14 prints that are pretty nuch indistingui shabl e 14 | nean, do you respect these peopl e?
15 fromtheir -- | nean, digital prints that are 15 A I know of them and | consider
16 pretty nuch indistinguishable fromtheir 16 themcolleagues in the field in a broad sense,
17 gelatin silver black and white prints. 17 yes.
18 And others have nade prints that 18 Q And you consi der themexperts in
19 have other qualities that indicate that they 19 this field?
20 have been made on a color printer. 20 A Reasonably as expert as | am
21 So, there is no unitary quality 21 Q So now, that's interesting. So
22 todigital prints that automatically signals 22 they are col | eagues who are as expert as you
23 that they have been nade on a digital printer. 23 are, but they have cone to very different
24 Q | see. 24 concl usi ons.
25 Now, | understand you' ve not 25 To what do you attribute that?
Page 123 Page 125
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2 seen the actual paintings at issue in this 2 A There are nany ways to skin a
3 case? 3 cat as there are differences of opinionin the
4 A R ght. 4 field, as inany field.
5 Q But fromthe photocopi es you 5 Q Sois it possible in your view
6 have | ooked at, do you have an understanding of 6 they are right and you are wong?
7 whether the photographic el enents of those 7 A It's always possibl e that
8 paintings are nonochrone or printed froma 8 soneone else is right and ' mwrong.
9 color printer? 9 Q Wiat about the credibility --
10 A They appear to be monochrone in 10 I'msorry.
11 the JPEGs. But since | understand that 11 Just to be clear, proof or
12 M. Prince -- M. Prince -- sorry, Prince, 12 disproof of postnodern theory doesn't have any
13 M. Prince outsourced the digital printing of 13  inpact on --
14 those, and since sone of the other el enents of 14 MR BALLON W, I'msorry, let
15 the prints works are in color, | assune that 15 ne retract that.
16 the entirety of themis in color. 16 Q Let's go to 19. You say, "In
17 That is, | assume he didn't 17 the nminds of those who enbrace postnodern
18 isolate the photographic el enent and have that 18 theory, claining to be an artist who subscribes
19 printed in monochrone and have the rest of it 19 to postnodern theory, and endorsenent as such
20 printed in color. 20 by assorted art-world lumnaries, apparently
21 If that's clear. 21 constitutes a license to 'appropriate'."
22 Q I'n paragraph 18 you al so say, 22 I's that intended as a serious or
23 "The claimof postmodern theories, ideas to any 23 a sarcastic observation?
24 sort of validity and authority is arguabl e at 24 A No, that's a serious
25 best. 25 observation.
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2 Q And who specifically are you 2 A | don't deal with intent as a
3 talking about, anyone in particular? 3 critic, it's not a concern of nine.
4 A Both the critical and curatorial 4 Q No, | understand, but you are
5 advocates of postnodern art and the artists who 5 naking a pretty big assunption here.
6 have variously grouped thensel ves under the 6 You are saying that by including
7 unbrella of postnoderni sm 7 a photograph in a painting, that a photographer
8 Q So later in that paragraph you 8 s mking aclaimthat they have the right to
9 refer to "Prince's claimthat he has the right 9 appropriate the work of others?
10 to 'appropriate’ the work of others." 10 A You nean a pai nter?
11 Wat claimare you referring to? 11 Q Painter, yes.
12 A Véll, thereis aclaiminplicit 12 A You sai d phot ogr apher.
13 in the works thensel ves that he has a right to 13 Q I"'msorry, | apol ogi ze, painter,
14 make them and that he has a right to use the 14 that by including a photograph in a painting,
15 naterials with which he has nmade them 15 regardl ess of whether the painter knows that
16 Q Wy do you -- 16 the work is copyrighted or bel ongs to sonmeone
17 A That claimseens to ne to be 17 else, you've said that the painter is making a
18 inplicit in any work of art. 18 claimjust by virtue of usingit.
19 Q Vell, | nmean, isn't it possible 19 A Yes.
20 that -- well, actually in this case M. Prince 20 Véll, by virtue of using it and
21 has testified that these were inages that were 21 putting it, making it public. | would have to
22 widely dissemnated on social nedia. 22 qualify that.
23 He believed that the peopl e who 23 If he does this in the privacy
24 created the photos took themand took themwith 24 of his studio, that's a different thing.
25 aviewof wanting themto be di sseninated. 25 Q And then beyond that, you say,
Page 127 Page 129
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2 He thought that the Rastafarian 2 "Prince and his defenders trot out all the
3 picture was a picture of rastajay92. 3 predictabl e tropes of postmodern jargon, which
4 Does that change your view that 4 adds up to the assertion that because R chard
5 sinply by using these photos he is making a 5 Princeis an aclained artist who sells at very
6 claimthat he has a right to appropriate then? 6 high prices, and in whom nany individual s and
7 A No. 7 institutions are heavily invested, both
8 Q So the fact that at the tine 8 financially and reputationally, his assertion
9 M. Prince nade these photos he did not know 9 of entitlenent to the output of others is not
10 that either M. Gahamor M. MNatt claimed 10 to be questioned and he gets what he pl eases."
11 rights in these photos, does that change that 11 MS. PELES: (bjection to form
12 view? 12 Q Is that intended as a sarcastic
13 A No. 13 observation or -- is that intended as a
14 Q So you believe sinply by -- 14  sarcastic observation?
15 sinply by using a photo in a painting, 15 A No, that's intended as anal ysis.
16 regardless of the author's subjective intent or 16 Q So what predictable tropes of
17  know edge, the painter is claining a right to 17  postnodern jargon has Prince trotted out?
18 appropriate the photo, if it turns out, whether 18 A The assunption that
19 he knewit or not, the photo is copyrighted by 19 appropriation is permssible, that the -- I'm
20 soneone el se? 20 sorry, | amgetting a little foggy, | think I
21 A Wul d you say that again? 21  need lunch -- that authorship is not a
22 MR BALLCN | will ask the court |22 significant issue, that works by other artists
23 reporter to read it back. 23 arerawmaterial for one's own work, including
24 (The question requested was read 24 exact quotation of that work or conparatively
25 back by the reporter.) 25 exact quotation of that work, evenin total, et
Epi g Court Reporting Sol utions - New York

1- 800- 325- 3376

www. deposi ti on. com



http://www.deposition.com



CONFI DENTI AL

ALLAN D. COLEMAN -

07/ 12/ 2018 Pages 130..133

Page 130 Page 132
1 ALLAN CCLEVAN 1 ALLAN COLEMAN
2 cetera. 2 figures neans the experts who have submtted
3 Q And is that based, again, just 3 reports in this case?
4 on the assunption that if a photograph is 4 A Yes.
5 included in a painting, regardl ess of whether 5 Q Anyone el se?
6 the painter knew that soneone el se clained a 6 A No one | can think of
7 copyright init, that that act alone is the 7 specifically, but there have been other such
8 claimthat you are referring to here? 8 cases, like the Cariou case, and other cases
9 A Again, we have to specify if we 9 involving appropriation, where arguably the
10 are talking about a photographi c i mage and not 10 sane argunents have been nade.
11 a physical photograph. 11 Q | see, | see.
12 Q Yes. 12 So you are referring to any
13 A Yes, yes. 13 case, any instance where --
14 Q I's there anything el se, anything 14 MR BALLON Ckay, all right,
15 else that you base this comment on? 15 never mnd. | wthdraw the question.
16 Beyond the use in a photo, is 16 Q You state in the first sentence
17 there any particular quote by M. Prince that 17  of that paragraph, "I note in this regard that
18 you can point to? 18 nost challenges to artistic 'appropriation' of
19 A No. 19 the work of others involve a high profile
20 Q I'n paragraph 20 -- 20 artist taking the work of |esser known artists
21 M. PELES. If you are going to 21 and claimng the right to do so by dint of art
22 move on to a new paragraph, naybe we 22 world stature.”
23 shoul d take a break now 23 Wiat is the basis for that
24 & have been goi ng about an hour 24 opinion?
25 and ten nnutes. 25 A Mst of the cases that | have
Page 131 Page 133
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2 MR BALLCN Wat | would like to 2 seen have been -- well, we need to take a step
3 do, if wecan, if it's okay with the 3  back here.
4 witness, is | want to finish this issue 4 Phot ography has | ong, enjoyed is
5 of postnodern theory, which is 5 the wong word, has |ong experienced second
6 paragraphs 20 and 21, so we just finish 6 class status within the art world fromthe very
7 this line of questioning. 7 inception of the medium
8 MB. PELES. About how |l ong do you 8 And therefore there is a
9 think that will be? 9 hierarchy in the art world in which
10 MR BALLCN | hope it's pretty 10 photographers rank | ower al most generically,
11 quick. There is only so much postnodern |11 alnost by definition, than painters and
12 theory any of us can take before or 12 sculptors and others who define thensel ves not
13 after |unch. 13 as photographers, but as artists.
14 MB. PELES: Is that okay with 14 So with that as kind of a
15 you, M. Col eman? 15 background, nost of the cases that | have seen
16 THE WTNESS. It's okay with ne, 16 that involve appropriation of works of art, of
17 yes. 17  phot ographs, have invol ved painters, and in a
18 MR BALLCN  Thank you. 18 few cases | suppose sculptors, but | can't
19 Q So in paragraph 20 you refer to 19 think of anything specifically; painters using
20 assorted art world figures. Wo do you nmean 20 images by phot ographers.
21 specifically? 21 Q But it's not always the case
22 A Vel 1, | would certainly say that 22 that appropriation involves the use of a high
23 the art world deponents or reporters in this 23 profile artist taking the work of a |esser
24 case, including Brian Wl lace and others. 24  known artist, isit?
25 Q So, | nean, assorted art world 25 A | can't think of cases -- |
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2 can't offhand think of a case in which a |esser 2 A Yes.
3 known artist used the work of a higher profile 3 Q Are you famliar with
4 phot ogr apher . 4 M. Prince's painting where he repaints a de
5 Q Ckay. 5  Kooni ng work?
6 A | mean, I'mnot saying there are 6 A Not particularly, no.
7 no such cases. | can't think of one. 7 Q But if | told you he had done
8 Q Are you famliar with sone of 8 so, you woul d concede that that's an instance
9 the works of Picasso and Matisse where each of 9 of one painter repainting a work of an even
10 themcopi ed paintings by the other artist? 10 nore fanous painter; wouldn't you agree?
11 A Yes. 11 A | woul d have to see them and
12 Q And both of those were very high 12 see what differences and simlarities existed
13 profile painters, weren't they? 13 before | came to a conclusion that this was an
14 A Yes, they were. 14 appropriation.
15 Q But in each instance they were 15 Q Do you view de Kooning as a
16 appropriating the painting of a fanous 16 lesser known artist than R chard Prince?
17 author -- fanous painter, correct? 17 A No.
18 A Wll, I"'mnot sure that even 18 Q He' s perhaps better known,
19 they would agree with that term since they 19 correct?
20 knew each other, and had cordial relationships 20 A Per haps, vyes.
21 with each other. 21 Q So those are at |east sone
22 And Picasso and Bracht basically 22  exanples of artists using or appropriating the
23 invented Qubi smtogether and shared el ements of 23 art of better known artists, correct?
24 that approach, and naybe even shared el ements 24 A I would -- | would, again, be
25 of their imagery, but I'mnot sure either of 25 unlikely to use the word appropriating with the
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2 themwoul d have said | have appropriated ny 2 case of Picasso and Matisse. So that's your
3 friend George's style for this corner. They 3 word for it, but it's not mne.
4 woul d not use that |anguage. 4 Q Vel |, actually, it's your word,
5 And it was usually done with at 5 sir.
6 least tacit consent. 6 A No, | never referred to Picasso
7 Q And | rean, it's fair to say 7 and Matisse --
8 alsoalot of artists don't use the term 8 Q I"'musing the word that you put
9 appropriation, they consider it an homage or a 9 inyour report.
10 tribute to the other artist. 10 A But you are using it in a very
11 Isn't that true? 11 different case than | would not use it and have
12 A Wl |, as a friend of nine once 12 not used it in.
13 said, imtationis the sincerest formof theft. 13 You are using it in the case of
14 Q You are making an assunption 14 Picasso painting in the style of Matisse.
15 that M. Prince views this as appropriation as 15 I never nade that reference. |
16 opposed to homage or attribute, correct? 16 amnaking very clear on the record that this is
17 A Wl |, appropriation in general 17 your words, they are not ny words.
18 in postnodern jargon, discourse, refers to the 18 Q So the fact that they are
19 taking of work from another source wi thout 19 friends neans it's not appropriation when they
20  pernission. 20 do that?
21 Q And so fromyour perspective, 21 A The fact that they are friends
22 permssion is key? 22 and sharing ideas, yes.
23 A Yes. 23 Q Now, the exanpl e you gave --
24 Q And that's rel evant to whet her 24 A It may nean that, | don't know
25 sonething is a fair use? 25 | don't actually know how Matisse felt about
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2 that. 2 A That's publication; that changes
3 Q A nonent ago you tal ked about 3 things.
4 how phot ography is viewed by some people as a 4 Q And that woul d be copyri ght
5 lesser formof art, and that you' re famliar 5 infringenent, in your view?
6 wth nore instances of photographs bei ng used 6 A Yes.
7 by painters. 7 Q But you see this primarily as a
8 A Um hum 8 problemof painters reusing photographs, not of
9 Q | mean, is that an issue that 9 phot ographers reusing paintings, is that
10 vyou're aware of photographers commonly 10 correct?
11 conpl ai ni ng about ? 11 A I think that it happens in both
12 A | wouldn't say commonly. It 12 directions, | have witten about it happeni ng
13 doesn't exactly happen commonly, but it happens 13 in both directions, and have raised the issue
14 regularly. 14 in sone of ny witings of the fact that it
15 Q Are you famliar with instances 15 happens in the other direction as well.
16  where phot ographers nay take pictures of 16 And that photographers need to
17  paintings? 17 examine that practice at their end, because, in
18 A Ch, of course. 18 ny opinion, it is noless afair use issue.
19 Q And woul d that be an 19 Q And it's your opinion, is it
20 appropriation, or is that permssible? 20 not, that photographers seemto be nore
21 A Wl |, assuming that the 21 litigious than painters, that -- let ne stop
22 paintings are under copyright, it depends on -- 22 there.
23 and there are different kinds of photographs 23 It"s your opinion, is it not,
24 that incorporate paintings. 24 that photographers are nore litigious than
25 There are pictures that people 25 painters on the issue of reuse?

Page 139 Page 141
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2 make in nuseuns, for exanple, of museum goers 2 A Mbst of the cases that | am
3 infront of paintings. 3 famliar with are cases of painters using the
4 Apparently that is pernissible 4 work of photographers and that resulting in a
5 to the nuseuns or not, depending on the 5 Jlawsuit.
6 nuseums policies. 6 But | don't have any
7 So | would say that woul d depend 7 quantitative opinion about whether
8 entirely on the policies of the institutions 8 photographers are truly more litigious in this
9 that are housing those works. 9 nmatter than painters are.
10 Q But putting aside the issue of 10 Q But you did wite a blog, did
11 license or permssion, if a photographer took a 11 you not, asserting that it seens |ike
12 photograph of a copyrighted painting -- 12 photographers are -- you know, are quicker to
13 A R ght. 13 file alawsuit over use of a photograph in a
14 Q -- wthout perm ssion, would 14 painting than the other way around?
15 that be a formof appropriation, in your view, 15 A | did wite sonething to that
16 that was not pernissible? 16 effect, and it's possible in terns of the cases
17 A Wiat woul d they be doing with 17 that have cone to ny attention, but | don't
18 that photograph? 18 knowthat thisis -- | nean, | don't -- | don't
19 Q | don't know 19 track the entirety of those cases, even in the
20 A Maki ng the phot ograph? No, that 20 UWnited States.
21 would not be a violation of fair use, it would 21 So | can't speak authoritatively
22 not be aviolation of fair use for a painter to 22 to how many nore photographers are invol ved in
23 do that in the studio. 23 such cases than painters are.
24 Q Wat if they showed it in a 24 Q Do you think some phot ogr aphers
25 gallery? 25 have a chip on their shoul der about the use of
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2 paintings -- of photographs by painters? 2 Wiereas the theory that they
3 A | don't -- | wouldn't say so; | 3 refer toor cite variously in their reports
4 don't know 4 suggests that this is fundamental l'y inpossibl e,
5 Q Do they have a chip on their 5 because there really is no such thing as
6 shoul der about photography not being viewed as 6 creativity, there is only kind of a remxing of
7 an art formby painters? 7 existing materials, but there is no distinctive
8 A Again, | think you woul d have to 8 originality or creativity possible, because we
9 go on a case hy case basis. 9 are all basically creatures of culture.
10 Q But earlier you tal ked about the 10 Q But that's not your view You
11  phenonenon, if you will, that maybe 11 believe that if you mx and remx things there
12 photographers don't get the same degree of 12 can be creativity and originality, don't you?
13 respect in the art world as painters. 13 A Véll, not sinply by mixing and
14 Is that a fair characterization? 14 remixing, no, | haven't said that.
15 A That's a fair characterization, 15 Q Vel I, you tal ked about nusic
16  yes. 16 sanpling, you believe that's creative, don't
17 Q And do you think that that's a 17 you, when hip-hop artists sanpl e other works to
18 reason there is nore litigation in this area? 18 create new works?
19 A | don't know, you would have to 19 A But that's not all they do.
20 talk to the photographers invol ved and see what 20 Q Do you believe that sanpling --
21 their notives were. 21 that sanpling by hip-hop artists is creative?
22 | don't deal particularly with 22 A | believe it can be an aspect of
23 intent, and |'mnot particularly concerned wth 23 a creative process.
24 notivation. 24 Q I'n what way woul d sanpling be
25 Q I's that sonething that troubles 25 created?
Page 143 Page 145
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2 you, though, that photography isn't really 2 A Because it creates a reference
3 given the respect it deserves? 3 to a previous work, very often a known previous
4 A It's inevitably a concern of | 4 work, that is, a work whose maker is known and
5 think any critic who concentrates on 5 whose original nmeaning in culture, original
6  phot ogr aphy. 6 position in culture is known.
7 Q It"s a concern. 7 And therefore it serves as kind
8 And do you see a way that that 8 of ahistorical footnote that is inserted into
9 can be addressed? 9 a contenporary work, and that that becones a
10 A | actually think that's nost 10 conponent, then, of the work.
11 likely a permanent status quo. 11 Just as a quote on a footnote in
12 Q Per manent status quo. 12 an academ c paper serves to contextualize and
13 Do you think lawsuits like this 13  informwhat the author has witten hinsel f or
14 can hel p correct that inbal ance? 14 herself.
15 A No, not particularly. 15 Q But couldn't that be the sane
16 Q I'n paragraph 21, you nake an 16 with the Gaham photograph, for exanple, which
17 observation that you say is both 17 was widely available on-l1ine going back to, |
18 self-contradictory and hypocritical . 18 believe, 1984, when M. Gahamfirst posted it
19 Coul d you explain that to ne, 19 on his website?
20 please? 20 Assunming -- | wll ask you to
21 A Yes. A nunber of the 21 assune, assuming that that photograph was
22 respondents in this case on the Defendants' 22 widely known and wi dely di ssemnated on-line,
23 side have argued very forthrightly that 23 wouldn't including it in a painting involve
24 M. Prince puts what | call a distinctive 24 that sanme kind of cultural reference that you
25 creative inprimatur on the work. 25 talked about in the context of hip-hop?
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2 A No, because what | was 2 Because both for M. MNatt and M. Gaham
3 specifying in hip-hopisit's only a reference 3 they were identified as the original
4 if one knows what it refers to. 4 photographers in social nedia, on Instagram
5 If one doesn't know what it 5 very quickly after these works di sseninated.
6 refers to, and whose work it is originally, 6 Howis that different?
7 it's not a reference. 7 A Because they weren't identified
8 Q R ght. 8 by the -- by M. Prince.
9 A It's a floating quotation with 9 Q V¢l |, when you listen to a
10 no source. 10  hip-hop song, you don't have an announcenent,
11 Q Rght. And | appreciate that 11 this song cane from somewhere el se.
12 you were not famliar with the Gahampicture 12 It's a reference, and you can
13 before this case, but let nme ask you to assume 13 look at the reference, and as you said, other
14 that that inmage was widely known in social 14 people will identify it quickly in social
15 nedia. 15 nmedia, but that's exactly what happened in this
16 | have a good faith belief that 16 case, isn't it?
17 we can prove that at trial, that there is 17 Hwis that different?
18 evidence in this case that the inage was wi dely 18 A No, it's different, because when
19  disseninat ed. 19 hip-hop sanpl es are |icensed, the |icensing
20 A By M. G ahan? 20 alnost always includes a requirenent that the
21 Q Initially by M. Gaham and 21 source be indicated on any acconpanyi ng
22 then by others. 22 publication materials, such as the insert in
23 A Wth his name attached? 23 the (D RM
24 Q No, not with his nane attached, 24 And t herefore anybody who buys
25 infact. 25 that nusic has imediate access to the source
Page 147 Page 149
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2 A Um hum 2 provided by legal requirement by the hip-hop
3 Q Just as when nusic is sanpl ed, 3 artist who has published that song and his or
4 you hear the nusic, but you don't hear this 4 her publishers.
5 song was by this particular artist, you just 5 That's very different from
6 hear the nusic; in the sane way. 6 peopl e maybe finding out or nmaybe not finding
7 A But you do quickly find out, 7 out on social media who nade a particul ar
8 because social nedia and the nusic industry 8 picture that sonmeone has appropriated.
9 wll be very -- and reviewers wll be very 9 Q But that's a different case,
10 quick to point out this beat was taken from 10 because you are tal king about a |icense, and
11 this, this beat was taken -- this snippet was 11 I'mnot talking about a license, |I'mtalking
12 taken fromthat, et cetera. 12 about the reuse of an inmage that's widely
13 So if that information is not 13  disseninat ed.
14  enbedded in the song itself, it's usually 14 So you tal ked about the
15 enbedded in the copyright information of the 15 reference to an earlier song in hip-hop.
16  song which acconpanies it onits label and in 16 Wat | asked you to assune for
17 its CDrelease, et cetera. 17  purposes of a hypothetical, which | have a good
18 Because all of that, usually, if 18 faith belief we can prove at trial, that the
19 it's done legally, has to be specified in all 19 Qahaminage was widely dissemnated and widely
20 cases. 20 known in social nedia on the same basis.
21 And then it's usually identified 21 M. Prince's use of that, widely
22 very quickly within social nedia, so that the 22 dissenmnated, widely known inage in a painting,
23 original artist is, who is quoted, is very 23 wouldn't that be the sane as the reference that
24 quickly recogni zed. 24 you tal ked about in a hip-hop song?
25 Q Isn't that the same thing here? 25 A | -- 1 don't know what we nean
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2 here by widely. | don't know what kind of 2 lunch break, this is a good time for a
3 nunbers we are tal king about. 3 break, and | appreciate the discussion.
4 Q Assune it's widely disseninated. 4 It's a very interesting discussion.
5 If | can't prove that at trial, 5 THE VIDECGRAPHER ~ One nonent
6 then | can't use this testinony. 6 pl ease. \Vétch your m crophones.
7 But assune that | can prove that 7 Here now narks the end of video
8 it'swidely dissemnated in the sane way that 8 file nunber 2. The tineis 1:25 p.m W
9 you neant that a song is wdely disseninated. 9 are now of f the record.
10 Wul dn't that then be the same 10 (At this point in the proceedi ngs
11 way that an artist like Rchard Prince is 11 there was a | uncheon recess, after which
12 referring to a wdely dissennated i mage that 12 the deposition continued as fol |l ows:)
13 is widely known on social nedia when he 13 THE VI DECGRAPHER  Here now nar ks
14  includes it in his painting? 14 the begi nning of video file nunber 3.
15 A | have no idea -- | have an 15 The time is 2:24 p.m V¢ are back on
16 understanding of what it means for a hip-hop 16 the record.
17 song to beconme widely known. V¢ are tal king 17
18 about mllions of |isteners. 18  CONTI NJED EXAM NATI ON BY
19 | have no idea what you're 19 M BALLON
20 talking about when you say wi dely di ssem nated 20
21 and widely known, so | do not accept this 21 Q Good af t er noon.
22  anal ogy. 22 A Good af t er noon.
23 Q But it's a hypothetical, and | 23 Q I would Iike to show you what
24 amallowed to ask a hypothetical question -- 24 has been marked as Exhibit 214. It is a blog
25 A Yes. 25 post fromyour blog, NearbyCafe.com entitled
Page 151 Page 153
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2 Q -- of an expert. 2 "The Photographer and the Painting."
3 So just assune, which | will 3 (The above described docunent was
4 have to prove at trial, but assune for purposes 4 mar ked Exhibit 214 for identification, as
5 of this hypothetical that the G ahaminage was 5 of this date.)
6 wdely dissenmnated, if the Gahaminage was 6 Q Is that an article or blog post
7 widely dissennated, that people in social 7 that you wote?
8 nedia would recognize it. 8 A Yes, it is.
9 M. Prince's use of that 9 Q Have you witten all of the
10 reference of a widely disseninated i mage, 10 articles on your blog?
11 couldn't that have the sanme kind of referential 11 A No, | publish periodic guest
12 inpact that you tal ked about in the context of 12 posts by invited guests.
13 hi p-hop? 13 Q But this one was witten by you?
14 A Yes, but that has nothing to do 14 A Yes.
15 with fair use. 15 Q And i s there anyone el se besi des
16 Q Snilarly, with the MNatt 16 yoursel f who woul d have authority to upload a
17 image, the MMNatt inage involved a portrait of 17 post, for exanple, if you have a guest bl ogger?
18 a widely known singer. 18 A No, | do that uploading nyself.
19 Couldn't that have the sane 19 Q I would like to ask you to | ook
20 referential context if used in a painting that 20 at paragraph 29 of your expert report, please.
21 youreferred to in the context of a hip-hop 21 In there you say, "Photography
22 song? 22 perforned by M. Gahamand M. MMNatt invol ves
23 A Yes, but again, that has nothing 23 a set of both conscious and intuitive decisions
24 todowth fair use. 24 that inherently qualify as interpretive and
25 MR BALLON Wy don't we take a 25 thus creative."
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2 Do you see that? 2 Q | see. Wiat about in instances
3 A Yes, | see that. 3 when a photo i s comm ssi oned?
4 Q Now, what is the basis for that 4 So, for exanple, if soneone were
5 opinion? 5 to commssion a photograph and provide a |ist
6 A The basis for that opinionis 50 6 of instructions, the subject needs to appear in
7 years of observing how phot ographers work, 7 this manner and that background, woul d that
8 reading themwite about how they work and 8 type of photo necessarily involve interpretive
9 discussing with themhow they work. 9 and creative aspects?
10 Q Now, if a photographer was to 10 A It would have to invol ve sore,
11 take a photo while drunk, for exanple, would it 11  unless the person who was doing the
12 also necessarily be the case that there woul d 12 conmissioning was actual |y handling the canera,
13 be conscious and intuitive decisions that 13 himor herself, and let's say the other party
14  inherently qualify as interpretive and thus 14  was just |oading and unloading the filmor
15 creative? 15 sonething like that.
16 A I woul d think so, yes. 16 Because there are any nunber of
17 Q So even if soneone is under the 17 decisions that have to be nade in the making of
18 influence of alcohol, there would still be, if 18 any phot ogr aph.
19 a phot ographer was taking a photo, there woul d 19 Q Are you famliar with the nonkey
20 still be intuitive decisions that qualify as 20 selfie case?
21 interpretive and thus creative? 21 A Yes, | am
22 A Many artists have witten under 22 Q So in that instance, you had a
23 the influence of many substances and 23 phot ographer who was trying to take a picture
24 consci ousness-al tering experiences, let's say. 24 of a precocious prinmate, who actual |y took
25 Q Are there any type of photos 25 control and took the picture hinself, correct?
Page 155 Page 157
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2 that are taken that don't involve conscious and 2 A In a sense correct, yes; in a
3 intuitive decisions that inherently qualify as 3 sense not.
4 interpretive and thus creative? 4 Q I'n what way is that not a
5 A Sure. 5 correct?
6 Q Can you give ne sonme exanpl es? 6 A If you are suggesting that the
7 A Wl |, for exanple, if you have 7 nonkey, whose nane is Naruto, actually
8 inyour car a device that, either on a tiner or 8 understood the instrunent involved and took
9 continuously records your travels, | woul d say 9 control of it, | would reject that assunption
10 that that's not particularly conscious and 10 out of hand.
11  intuitive. 11 Q Fair point.
12 The caneras in a bank or the 12 | don't know want to get into
13 caneras at your front desk, for exanple, that 13 the nonkey's subjective understanding, but that
14 took our picture as we cane in and got our 14  was a photo where the photo was actual |y taken
15 passes, | would say that those are not 15 by the nonkey of hinself, correct?
16 particularly conscious and intuitive rmade 16 A The exposure was nade by the
17  phot ogr aphs. 17 nonkey, yes. | don't know that the nonkey
18 And |'msure there are many 18 understood that he was naki ng an exposure of
19 other kinds made by nechanical devices, et 19  hinsel f.
20 cetera, somebody makes the decision where to 20 | woul d doubt that very much, in
21 position those devices, but -- and what the 21  fact.
22 timngis, but they are not conscious and 22 Q I woul d suspect he probably
23 deliberated decisions as to when the picture 23 didn't.
24 gets made or exactly howit's franed, et 24 But it nonethel ess was quite an
25 cetera. 25 attractive picture.
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2 A Yes, it was. 2 determne sonmething in relation to contenporary

3 Q Wul d that, the nonkey selfie, 3 art practice.

4 does that picture qualify as interpretive and 4 Q | see. So when you say like the

5 thus creative? 5 average, well inforned citizen, so that

6 A No. 6 wouldn't be sormeone |ike you, because you are

7 Q So, if someone were to provide 7 considerably nore inforned?

8 enough instructions in terns of conposition, 8 A | ama specialist inthe field.

9 layout, the way the photo nust appear, so that 9 Q Rght, right, so -- but it would

10 it has to be essentially a standard type of 10 be soneone wth some know edge of contenporary

11 photo, does it reach a point where there are 11 art?

12 enough instructions that even though there is a 12 A I think it would have to be in

13  human taking a picture, the photo itself 13 order to nake this determnation. The word

14 wouldn't qualify as interpretive and thus 14 transformation is -- is atermthat requires

15 creative? 15 sone interpretation.

16 A I"mnot sure that | would say -- 16 Q And so, woul d that include

17 that | would say yes to that. 17  peopl e such as art col | ectors?

18 | would say that thereis a 18 A Ch, yes.

19 point at which it becones a col | aboration 19 Q And in |ooking at the reasonabl e

20 between the person doing the comm ssioning and 20 observer test, does the way in which art

21 providing those instructions and the person 21 collectors value particul ar photographs or

22 carrying out those instructions. 22 paintings suggest or evidence to you whether a

23 Q | see, so -- | see. 23 work is likely to be transfornative or not?

24 So that the person giving the 24 MS. PELES: (bjection to form

25 instructions was actually contributing to the 25 A I don't understand the question.

Page 159 Page 161
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2 creativity and mght be a joint author? 2 Q Sure, sure.

3 A Rght, right; yes. 3 So, all right, so you' ve said a

4 Q Al right, sothat -- so let's, 4 reasonabl e observer woul d include an art

5 if you could please take a | ook at paragraph 34 5 collector?

6 of your report. 6 A Potentially, yes. Reasonable is

7 And in there you say, "In 7 of course a | oaded and judgnental word.

8 eval uating whether a reasonabl e observer woul d 8 I"mnot -- | don't know how we

9 viewthe Prince works as having transformned 9 exactly deternine whether an individual is

10 Paintiffs' works, | take account of all the 10 reasonable, but it certainly could include an

11  works in question and circunstances surroundi ng 11 art collector.

12 that creation.” 12 Q Veéll, howdid you, then -- |

13 Wat is your understanding of a 13 nean, how did you determne who was a

14 reasonabl e observer? 14  reasonabl e observer?

15 A | woul d say the average, well 15 A | try in the sane way that | try

16 informed citizen. 16 to understand who ny average reader night be,

17 Q The average, well inforned 17 and ny informed reader mght be, | try to talk

18 citizen. 18 about photographs, as | do over ny professional

19 How woul d you define -- how 19 lifewthall kinds of people, including just

20 would you determne who an average, Wwell 20 general people who are interested in

21 inforned citizen is? 21 phot ography on sone |evel, on through the

22 A In this particular instance | 22 specialists with whom!| interact in ny field.

23 would say it woul d need to be soneone wth some 23 Q So that average, well inforned

24 awareness of the field of contenporary art 24 consuner, woul d they have the kind of

25 practice, because they are going to be asked to 25 understanding that you described in this report
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2 about postnodern theory? 2 valuable as a work of art?
3 A Probabl y not. 3 A No, because he didn't signit,
4 Q So with respect to an average, 4 actually, with his own nane, as |'msure you
5 well informed consuner, if you are | ooking at 5  know
6 two works and if -- 6 He signed it R Mitt, which was
7 MR BALLCN WVelI, let's strike 7 his kind of pseudonym And R Mitt's name had
8 that. 8 no val ue whatsoever in the art world at the
9 Q Are you avare that the Prince 9 tine
10 paintings at issue in this case sold for nore 10 Q But it was the act of claimng
11 noney than the original photographs are of fered 11 it as art that nmade it nore valuable, is that
12 for sale? 12 right?
13 A Yes, | amaware of that. 13 A Actual ly there is no evidence it
14 Q And there is actually a fair 14 made it nore valuable at the time. It nade it
15 difference, is there not? The paintings are in 15 controversial at the tine.
16 the thousands of dollars and the photos are 16 Q And the controversy nmade it have
17 valued at a | ower dollar nunber? 17 sone artistic nerit?
18 A Yes, | amaware of that. 18 A It was eventually -- it
19 Q So, does that price difference 19 eventually came to be seen that way in the art
20 reflect or possibly reflect the fact that 20 world, yes.
21 average, well informed consuners val ue the 21 Q Do you believe that the Prince
22  Prince paintings nore, and that to them at 22 paintings have cone to be seen that way in the
23 least, they see there is sonething added there 23 art world, as having sone significance?
24 that doesn't exist in the original? 24 A Due to the controversy of this
25 A It certainly indicates that they 25 case?

Page 163 Page 165
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2 value the Prince paintings nore. 2 Q No, just is it your
3 It does not necessarily nean 3 understanding that Prince's New Portraits have
4 that they see sonething added in there. You 4 cone to be recognized as having sone kind of
5 would have to ask them 5 value in the art world?
6 Q Rght. But in looking at 6 A | can certainly see that in
7 transformation, you would agree, woul dn't you, 7 terns of the prices that they command and the
8 that if the Prince paintings were identical to 8 coments, for exanple, of the other deponents
9 the Gahamand MNatt photographs, that a 9 on Defendants' side here, that there are people
10 reasonabl e or an average, well informned 10 inthe art world who consider theminportant,
11 consuner woul d val ue themthe sane if they were 11 yes.
12 identical, wouldn't they? 12 Q And do you believe that it's
13 A No. 13 perhaps nore than just the signature that
14 Q VWl |, howwould it be reasonabl e 14 counts for that?
15 for a consuner, if two itens are identical, how 15 A I woul d have no way of
16 would it be reasonable for a consuner to val ue 16 deternining that.
17 themas different? 17 If these works were suddenly to
18 A Because if one has R chard 18 appear on a gallery wall without Prince's nane
19 Prince's signature onit, it's autonatically 19 on them woul d they have sold for the thousands
20 nore valuable in the art narket than if it does 20 of dollars you indicate that they have sol d
21  not. 21 for?
22 Q | see, so the signature. 22 I have no way of deternining
23 And is that in the same way 23 that. Ether do you, | think, sir.
24 that, for exanple, Marcel Duchanps with a 24 Q But | amasking you as an expert
25 wurinal, by signing the urinal, it became 25 opining on how a reasonabl e observer woul d
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2 view which you have identified as an average 2 A No, because | can't enter the
3 consuner -- 3 mnds of the buyers of art, so | don't know
4 A R ght. 4 what would the -- what el se woul d determne
5 Q Now | have lost track, that the 5 their decisions to purchase or not purchase one
6 average consuner -- anyway, the reasonabl e 6 of these works by Prince if they did not know
7 observer, let's gowith that, so certainly a 7 it was by Prince.
8 reasonabl e observer would consider it has sone 8 I have no way of guessing that.
9 value? 9 Q | see.
10 A I'msorry, you have to give nme 10 So, you acknow edge that they
11 the whol e question in one piece. 11 value the Prince paintings higher, but you
12 Q I"msorry, that was perhaps nore 12 don't really know why?
13 confusing than it needed to be. 13 A Aside fromthe fact that they
14 You said there is no way of 14 have Prince's name on it, correct.
15 know ng whether it's the signature or the name 15 Q And purchasers of art are
16 that adds the val ue or sonething el se. 16 included in that category of reasonable
17 | msuggesting that because you 17  observer, correct?
18 are opining as an expert on the reasonabl e 18 A Absol utel y.
19 observer test, | amasking if you have an 19 Q Now, you al so in paragraph 34
20 opinion, but maybe -- 20 talk, say that you were eval uating "whether the
21 MR BALLCN Let ne back up on 21  Prince works change the conposition,
22 that. 22 presentation, scale, color pallet and nedia
23 Q Are you opining as an expert on 23 originally used and whet her comrent
24 the reasonabl e observer test as an 24 automatically constitutes alteration."”
25 understanding -- excuse me, based on your 25 Wat do you nean by

Page 167 Page 169
1 ALLAN CCLEMAN 1 ALLAN COLEMAN
2 understanding of the photography narket, but 2 automatically?
3 perhaps not the art narket, or are you opining 3 A | amreferring here to various
4 also on the -- on how consuners of paintings 4  points in the docunents that | was shown in
5 woul d perceive the work? 5 which reference was nade by Brian Véllace and
6 A | am opi ning on how bot h woul d 6 others to M. Prince's additions, textual
7 perceive the work, depending on whether or not 7 additions to the works and the appropriated
8 Rchard Prince's nane was -- the works, whether 8 texts fromall the people that are included in
9 or not Rchard Prince's nane was attached to 9 the works.
10 it. 10 That they refer to these
11 Q | see. So you believe that a 11 regularly as comrents, and they refer regularly
12 reasonabl e observer places greater val ue on the 12 to M. Prince commenting on -- on the social
13 Prince paintings because of the nane and 13 construction we know of social nedia and so
14 signature, but you can't opine one way or the 14  forth.
15 other whether there are other factors that al so 15 So I"'mreferring to various
16 mght account for the higher val ue? 16 usages of the termconment and commenting in
17 A Wiat other factors are we 17  the docurents that | was shown.
18 speaking of ? 18 Q Now, sone of those comments, in
19 Q Véll, | asked you if there were 19 fact, are authorized by M. Prince, are they
20 other factors. | asked you if there were other 20 not?
21 factors besides nane and signature that 21 A As | understand it, yes.
22 accounted for the greater val ue and you said 22 Q But | still don't understand
23  you didn't know 23 what you nean by autonatically.
24 | think you said neither of us 24 You sai d one of the things you
25 really know 25 value is whether conment autonatically
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2 constitutes alteration. 2 sone anmount of noney, correct?
3 Wat do you nean by that? 3 A Yes.
4 A Wl |, the usages of the terns 4 Q Do you consider yoursel f an
5 comment and commenting in the various documents 5 expert on what type of witten word by
6 that | reviewed suggest that the comment in 6 M. Prince would be creative enough to be
7 itself, the comenting in itself constitutes an 7 viewed by a reasonabl e observer as being
8 alteration of the work that justifies the fair 8 transformative?
9 use exception. 9 A Inrelation to those paintings?
10 Q And do you have an opi ni on on 10 Q Yes.
11 that? 11 A No, | don't have an opinion on
12 A Yes, | would say that it woul d 12 that inrelation to those paintings.
13 depend entirely on the nature and quality of 13 Q Ckay.
14  the comment. 14 A I mean the Joke pai ntings.
15 Q Now, based on your 50 years 15 Q Rght. And then with respect to
16 as -- in the photography industry, do you have 16 the paintings at issue in this case, |
17 expertise to opine on the transfornative val ue 17 understand that you have nany opi ni ons about
18 of text? 18 the -- whether the photographic el enents of the
19 MB. PELES: (pjection to form 19 Prince paintings are transfornative.
20 A I"'mnot -- can you put that 20 Do you feel you have any
21 another way? 21 expertise to be able to eval uate whether the
22 Q Sure. 22 comments that Rchard Prince has added to these
23 You have tal ked extensively 23 paintings is transfornative?
24 about your expertise in the area of 24 A | have 50 years' experience with
25  phot ogr aphy. 25 captioning, with related -- respondi ng
Page 171 Page 173
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2 Do you have -- do you believe 2 critically as a historian to the captioning of
3 that you have expertise in what type of witten 3 phot ogr aphs.
4 word would -- woul d satisfy creativity for 4 And in a broad sense, those
5 purposes of copyright? 5 coments and those Instagramcoments fall into
6 Let me ask you a different 6 the category of caption.
7 question. 7 Q But they are not really
8 A I"'mnot still sure | understand. 8 captions, are they? Because aren't both of
9 Q Because again, | see you're 9 these works called "Untitled"?
10 struggling, and it's not a trick question. | 10 MS. PELES: (bjection.
11  want to -- 11 A Wat does that have to do with
12 A | don't feel that it's such. | 12 there being captions or not?
13 just don't understand it. 13 Q Vel |, the caption of a painting
14 Q Rght, exactly. Let me seeif | 14 would be the title, wouldn't it?
15 canput it in a better context. 15 A O course not.
16 Are you famliar with R chard 16 Q Ckay. So what is the caption of
17  Prince's Joke paintings? 17 a painting?
18 A | have seen sone of them | 18 A A painting doesn't have a
19 wouldn't say I'mfamliar with them but yes. 19 caption, usually.
20 Q You do know that M. Prince has 20 Q So |''' mconf used.
21 sone paintings where the painting has nothing 21 You testified that you don't
22 on the canvas except a joke painted in sone 22 have expertise in evaluating the potential
23 color? 23 transformative nature of text by R chard Prince
24 A Yes. 24 in the Joke paintings, but --
25 Q And you know that these sell for 25 A R ght.
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2 Q But you said with respect to the 2 exclude?
3 text that appears in the two paintings at issue 3 A As | understand it he chose to
4 inthis lawsuit, you believe you have expertise 4 include the ones that were included. | don't
5 because they are captions? 5  know whi ch ones he excluded, al nost by
6 A R ght. 6 definition, because they are not there.
7 Q How are they captions if 7 Q D d you exanine the original
8 paintings don't have captions? 8 posts in connection with your opinion of this
9 A Phot ographs often cone to us, 9 case?
10 usually come to us, as a matter of fact, with 10 A No, | did not.
11  sone kind of caption. 11 Q So, if you don't know which
12 You pi ck up a newspaper, you 12 comments he excl uded, and you're only | ooki ng
13 pick up a magazine, you even see a phot ograph 13 at the comments he included, at |east with
14 on a TV news show, and it usually has 14  respect to the Gahampainting, how do you know
15 underneath it what we call in the trade a 15 whether there is a transfornational conponent
16 caption. 16 tothat?
17 That is, sone textual conment 17 A To the comments that he
18 that will, in box terns, both anchor and rel ay 18 incl uded?
19 the photograph, that pinpoint what the editor 19 Q Yeah. How woul d you know i f
20 involved wants the viewer to concentrate on 20 thereis creativity in the selection,
21 within the photograph and its many conponents. 21 arrangenent or organization of conments that
22 And potentially, if it's a 22 were selected froma much |arger body of
23 series of images, that connect that photograph 23 coments if you didn't inspect the full body of
24 to the next photograph and the previous 24 coments?
25  phot ogr aph. 25 A Nornal 'y when you deal as a
Page 175 Page 177
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2 So those are captions. And you 2 criticwthawork of art, you deal with the
3 wll find themcommonly under photographs in 3 work of art itself, whatever that is, including
4 newspapers and nmagazi nes and books. 4 everything that it includes.
5 Q Wat is the basis for your 5 You don't deal with what the
6 opinionthat M. Prince's witings in these two 6 artist has excluded, because it's not part of
7 paintings qualify as captions? 7  the work.
8 A They appear under the phot ograph 8 Q But in this instance you are not
9 in--1 would say that | woul d consider them as 9 critiquing the painting in the sense of saying
10 captions, they appear in the paintings, under 10 this is a good painting or a bad painting, you
11 the photographs, in the position in which 11 are doing sonething different, you are opining
12 captions frequently appear under photographs. 12 on whether M. Prince's decision to include or
13 So, these texts, including not 13 exclude particul ar comrents was transfornative.
14 only M. Prince's, but the usually the 14 A No, | have not made any such
15 preceding text, as | understand it, which was 15 statenent.
16 put up there by the person who posted the 16 Q Ckay, all right.
17 original Instagrampost, function as a kind of 17 So, then, is your opinion -- so
18 caption to those images, sinply because they 18 then you have no opinion on whether the
19 resenble stylistically, interns of the textual 19 comments add a transformational conponent to
20 position and relation to the inage, they 20 the paintings?
21 resenble stylistically what we commonly cal 21 A Wiet her the comments, the
22 captions in published inages. 22 original coments that are included?
23 Q So, speaking of the comments, do 23 Q Bot h paintings include a nunber
24 you know whether M. Prince sel ected which 24 of different features, including photographic
25 comments by third parties to include or 25 elenments and witten text.
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2 A R ght. 2 A Because they --
3 Q Are you saying you have no 3 MS. PELES. (bjection to form
4 opinion on whether the witten text has any 4 A They occupy, | think this is
5 transformational quality? 5 asked and answered, but they occupy the
6 A Both the witten texts that were 6 position in which we culturally are normally
7 originally part of the post and M. Prince's 7 habituated to textual caption relating to
8 texts, or separately? 8 visual inmages, and in particul ar, photographic
9 Q W, for now !l mjust talking 9 inages.
10 about the text that's there. You said as a 10 Q But are you saying that as an
11 critic you could only look at what's there. 11 art critic, or is that your opinion about a
12 A R ght. 12 reasonabl e observer?
13 Q So then | asked you, | said 13 A | amsaying that in both senses.
14 well, how can you forman opinion about whether 14 Q VWul dn't a reasonabl e observer
15 the process of including and excluding certain 15 viewthose as comments that you woul d see
16 comments was itself creative and 16 typically in social nedia, rather than captions
17 transformational, and you said you can't, 17 that an art critic would | ook at?
18 that's not your opinion. 18 A V¢l |, captions are a form of
19 A R ght. 19 comment on the pictures that they caption.
20 Q So then -- so then, so now|'m 20 Q But a reasonabl e observer -- |
21 saying looking sinply at the paintings and the 21 nean, you woul d agree, woul dn't you, that nost
22 text that appears there, are you saying that 22 people, looking at the Prince paintings at
23 you have no opinion on whether the text itself 23 issue in this case, would consider themto be
24 adds a transformational quality to the 24 paintings representing social nedia posts on
25 paintings? 25 Instagram woul d they not?

Page 179 Page 181
1 ALLAN CCLEMAN 1 ALLAN COLEMAN
2 A | have no opinion as to whet her 2 A Yes, yes.
3 it adds a transformational quality to the 3 Q And nost users of |nstagram
4 paintings. 4 woul d recogni ze the content, the textual part,
5 | do have an opi ni on about 5 as coments by users, would you not?
6 whether or not it adds a transfornational 6 A Yes.
7 quality to the photographs that are included in 7 Q Soisn't it fair to say that
8 the paintings. 8 nost -- that a reasonabl e observer |ooking at a
9 Q Ckay. 9 painting that represents a post on Instagram
10 And what's the basis for that 10 would viewtext that appears in the comrent
11 opinion? 11 section as comments, and not what an art critic
12 A The basis for that opinionis 12 would call a caption?
13 considering them those textual elenents as 13 A Yes, | woul d.
14  conponents -- as captions, effectively, or 14 Q So in terns of the inages
15 commentary on the photographs thensel ves, the 15 thensel ves, what -- did you observe any
16  phot ographi ¢ i nages t hensel ves. 16 alteration of the inmages?
17 Q Now, in making that analysis, 17 M5. PELES. (bjection to form
18 though, is it relevant to your analysis that 18 A I woul d have to ask for a
19 there is no evidence that M. Prince intended 19 definition of alteration.
20 those comments to be captions? 20 Q Ckay. |n your expert report you
21 A No; because |' mnot concerned 21 say in paragraph 34 that in eval uati ng whet her
22 with his intent. 22 a reasonabl e observer woul d view the Prince
23 Q And expl ain agai n why the 23  works as having transfornmed Pl aintiffs' works,
24 particular comrents in each painting qualify in 24 you consi dered whet her the addition of
25 your view as captions? 25 M. Prince's coments constitute an alteration
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Page 182 Page 184

1 ALLAN CCLEVAN 1 ALLAN COLEMAN

2 of the work and -- I'msorry, that's the wong 2 the presentation different?

3 place. 3 A Yes.

4 Yeah, you consi dered whet her 4 Q And is the scale different?

5 Prince's works changed the conposition, 5 A As | understand it, yes.

6 presentation, scale, color, pallet and nedia 6 Q Vs the color pallet different?

7 originally used in Plaintiffs' works, correct? 7 A | haven't seen the originals, |
8 Do you see that reference, 8 can't comment on that.

9 whether the Prince works changed the 9 Q If the originals were black and
10 conposition? 10 white and if the Prince paintings were Inkjet
11 A \Were are you? 11 printed in color, would that be a different
12 Q Sure, paragraph 34. (ne of the 12 color pallet?

13 criteria you | ooked at -- 13 A Not necessarily to the naked
14 A R ght, okay. 14  eye, but yes, it would be a different col or
15 Q Yeah, so, with respect to the 15 pallet in the production nethod.
16 Prince work, is there a change in nedi a? 16 Q And it could, in fact, be
17 M. PELES: (bjection to form 17 different to the naked eye, correct?
18 MR BALLCN Counsel, the 18 A It mght be.
19 statenent in the report is whether 19 Q It mght be, but you don't know
20 Prince, the Prince work changed the 20 You don't know, correct, because
21 conposi tion, presentation, scale, color, |21 you haven't seen the original s?
22 pal let and media originally used in 22 A Correct.
23 Plaintiffs' works. 23 Q The final point is whether the
24 This is what the witness has said |24 addition of M. Prince's comments constitute an
25 his charge was, and so | don't think it's |25 alteration of the inages.

Page 183 Page 185
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2 obj ectionabl e to ask whether there was a 2 Wul d there ever be an instance

3 change in the nedia. 3 where comments coul d alter an inmage?

4 A Yes, there was a change in the 4 A | can't inmagine how, unless one

5 nedia 5 were spitting while conmenting.

6 Q Ckay. 6 Q \ére what ?

7 And what was that change in the 7 A UWnl ess one were spitting in

8 nmedia, to your understandi ng? 8 proxinity to the image and had a physi cal

9 A To ny understanding, M. Prince 9 effect on the inage.

10 nade screen shots of the digital versions of 10 Q | understand. So unl ess
11 those images on Instagramafter he had hacked 11 comments were literally pasted over an inage?
12 and altered the text, and then had those screen 12 A R ght.
13 shots digitally printed on canvas. 13 Q As you have defined this
14 Q And did the Prince works change 14 criteria, there woul d never be a possibility of
15 the conposition? 15 comments altering an i nage?
16 A No. 16 A No.
17 M. PELES. O the original 17 Q Hw do you define
18 wor ks? 18 transformation?
19 MR BALLCN  Yes. 19 A I would say that there has to be
20 MB. PELES: Just col | ecting. 20 avisible change in the formand/or content of
21 A No. 21 the work in question.
22 Q And why is that? 22 Q And what do you nean by that?
23 A Because they basically replicate 23 A Wth -- going back to the
24 the conposition of the original works. 24  exanple of Bob Dillon's paintings from
25 Q Wat about the presentation, is 25  photographs, he reproduced -- he didn't
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2 reproduce, he interpreted the content in his 2 limtation on Instagran?

3 own brush stroke style and his own -- actually, 3 A S nply because | nst agram has
4 in nost cases he added col or to what were 4 rules for the uploading of photographs.

5 initially black and white images and the 5 Q And are you sure that's true

6 paintings were of a different scale. 6 today?

7 And they have their own, | don't 7 A Today, no; on this date, no.

8 know how to describe it, but they have their 8 Q And Instagramis owned by

9 ow nood, let's say, which is not necessarily 9 Facebook, correct?

10 the nmood of the original photographs. 10 A Correct.
11 So he used themas kind of a 11 Q And you are aware you can upl oad
12 springboard for his own versions of those 12 high definition photos to Facebook, correct?
13  scenes. 13 A Yes.
14 Q I'n paragraph 36 you say, at the 14 Q Is it possible that you woul d be
15 top of page 10, "Soneone, without M. Gahams 15 able to upload high definition photos to
16 authorization, downl oaded that |ow resolution 16 Instagran?
17 digital derivation of M. Gahams inage of 17 A | suppose.
18 this Rastafarian man and upl oaded it to 18 Q And when a photo is called high
19 Instagram adding to it a caption.” 19 definition, do you know what the resol ution
20 Now, how do you know that this 20 likely woul d be?
21  was downl oaded wi thout M. @G ahams 21 A Mich higher. ATIFfileis, |
22 authorization? 22 forget hownany DPl; it's in the thousands, |
23 A | believe that | read that in 23 believe.
24 M. QGahams -- in the report from 24 Q So -- and that woul d qualify as
25 M. @ahams, the synopsis of M. Gahams 25 high resolution, wouldn't it?

Page 187 Page 189
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2 position. 2 A Yes.

3 Q You nean the synopsis provi ded 3 Q So as you sit here today, do you

4 to you by counsel ? 4 really know whether the inage that was

5 A Yes. 5 downl oaded real |y was | ow resol ution versus

6 Q Wy do you say that what was 6 high resol ution?

7  downl oaded was a | ow resol ution digital 7 A No.

8 derivation? How do you know that? 8 Q Now, you say that --

9 A Ml |, because the inages that 9 A Al though, excuse ne, M. G aham
10 are posted on-line generally, although not 10 indicated in one of the docunents that | read
11 always, are posted as very |ow resol ution 11 that he had not upl oaded high resol ution images
12 inages, 72 DPI. 12 to his website.

13 And that's partly to protect 13 So | amnaki ng the assunption
14 against various kinds of unauthorized reusages 14 that this image came fromhis website.
15 of those images. 15 Q But you are aware that
16 You can't upload i nages of a 16 M. Gahamal so upl oaded the inmage to Facebook,
17 reproduction quality to sites |ike Instagram 17 Instagramand Twitter, correct?
18 They actual |y have a size linit 18 A R ght.
19 tothe files that you can upl oad. 19 Q And you don't know whet her he
20 And so nost peopl e who upl oad to 20 upl oaded | ow resol ution or high definition
21 sites like that upload what we generally call 21  photos, do you?
22 lowresolution inages, which are usually 72 22 A No.
23 DPl, which | ook good on a conputer screen, but 23 Q So it is possible that what was
24 lose alot of detail. 24 downl oaded in fact was a high definition?
25 Q How do you know about that size 25 A | suppose; yes.
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2 Q And then you note that it was 2 Q But you have no way of know ng
3 uploaded to Instagram adding to it a caption. 3 whether the person who uploaded it even added a
4 \Wat caption do you nean? 4 comwent, do you?
5 A | amreferring there to the 5 A No, | don't.
6 comments that | consider a caption. 6 Q Now, in paragraph 37, you say,
7 Q Is it the comments or the user 7  "Paper published the image under |icense from
8 nane rastajay92 you are tal king about? 8 M. MMtt."
9 A It's the comments that | am 9 Have you seen a license in this
10 talking about. 10 case?
11 Q Ckay. So, you are saying that 11 A No.
12 soneone upl oaded M. -- an inage of the 12 Q Do you know whether there in
13 Rastafarian man to Instagram adding to it a 13 fact was a |icense?
14 caption, and by a caption, you nean, plural, 14 A | have been so inforned, but no.
15 comments? 15 Q Wuld it be material to your
16 A Vell, initially | would assune 16 decisionif in fact it was published wthout
17  the upl oader sinply added a comment, after 17 any license fromM. MNatt?
18 which other peopl e added conments. 18 A You nean published in an
19 Q Now, why do you assune that? 19  unaut hori zed fashion?
20 Because of course when you upl oad a photo to 20 Q No, | don't nean without
21 Instagramyou don't have to add any coment, 21 authori zation.
22 you can just upload it? 22 In this case Paper nagazine paid
23 A Tr ue. 23 M. MNMatt to take the photograph, correct?
24 Q | mean, nost photos that | | ook 24 A Rght, as | understand it.
25 at, | see on Instagram don't have any comment. 25 Q So what if Paper magazi ne owned
Page 191 Page 193
1 ALLAN COLEMAN 1 ALLAN COLEMAN
2 M5, PELES. (bjection to form 2 the photograph, would that change your opini on
3 Q Wat caption are you referring 3  here?
4 to here? 4 A You nean if he had signed a work
5 A | amreferring to the comrent 5 nade for hire?
6 that's included inthe -- in the Prince work, 6 Q Not necessarily.
7 the comment not by Prince. 7 A How el se woul d they own it?
8 Q So when you say soneone 8 Q Vel |, under copyright |aw
9  downl oaded that |ow resol ution digital 9 sonething can be a work for hire either if
10 derivation of M. Gahamis inage of this 10 thereis awitten agreenent or if by operation
11 Rastafarian man and uploaded it to Instagram 11 of lawit is a work made for hire.
12 adding to it a caption, what you really nean is 12 So you don't need a witten
13 nore than one person. 13 agreenent for something to be owned by the
14 Soneone -- soneone downl oaded - - 14 conpany that pays for the photograph.
15 soneone upl oaded, various peopl e captioned, 15 So, you say, "ln each case,
16 because what you say is a caption, you are 16  Paper published the inage under |icense from
17 talking about conments, there are multiple 17 M. MMNtt."
18 coments, correct? 18 Now, would it be naterial to
19 A Correct, | amtal king about the 19 your -- so again, let's assune a hypothetical .
20 initial coment that was -- 20 A Um hum
21 Q The initial comvent, what was 21 Q If, in fact, Paper nagazine
22 the initial comwent? 22 published the image and owned the copyright to
23 A | assune -- | assune that that 23 the Kkm Gordon picture, would that change your
24 was the one or one of the ones that, fromwhich 24 analysis in this case about whether the use in
25 M. Prince nade his selection. 25 this case was fair?
Epi g Court Reporting Sol utions - New York

1- 800- 325- 3376

www. deposi ti on. com



http://www.deposition.com



CONFI DENTI AL

ALLAN D. COLEMAN -

07/ 12/ 2018 Pages 194..197

Page 194 Page 196

1 ALLAN COLEMAN 1 ALLAN COLEMAN

2 A It woul dn't change ny anal ysis. 2 various docurents that | |ooked at that

3 It would change ny understandi ng of who was -- 3 M. Prince figured out a nethod to digitally

4 who held the rights to these photographs and 4 intervene with the coomentary posted on

5 whose image and whose rights had been 5 Instagramand renove assorted comments

6 potentially breached by this usage. 6 according to his purposes and add his own

7 Q | see. 7 comments toit.

8 S if M. MNatt didn't own the 8 Q So that hack, in other words,

9 phot ograph, he wouldn't be entitled to claim 9 was what we talked earlier about, the process
10 copyright infringement, in your understanding? 10 of adding comrents and sel ecting or excl udi ng
11 A That's ny under st andi ng. 11 other comments, correct?

12 Q Then you say that M. MNatt 12 A R ght.

13  subsequently licensed the digital version. 13 Q You refer here to him

14 Wat's the basis for your 14  downl oading the result to his own conputer. Do

15 assertion that he had |icensed the digital 15 you see that?

16  version? 16 A Yes, | do.

17 A Again, | have been inforned of 17 Q Do you have any basis to know

18 this. 18 that it in fact was downl oaded to a conputer,

19 Q So, you have never seen a 19 as opposed to sone other device?

20 license? 20 A Excuse ne?

21 A | have never seen a |icense. 21 Q You said that this was then

22 Q You don't, in fact, know whether 22 downl oaded to M. Prince's conputer. How do

23 there was a |icense? 23 you know t hat ?

24 A No. 24 A He had to nake a screen grab of

25 Q And if M. MNatt in fact -- 25 the altered post. | assune he downloaded it to
Page 195 Page 197
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2 let's assune another hypothetical . 2 his own conputer. He nmight have downl oaded it

3 Let's assune M. MNatt owns the 3 toadifferent conputer.

4 photo, and let's assune he all owed ot her people 4 Q Q he coul d have done sonet hi ng

5 topublishit in social nedia. 5 elsewith that besides downloading it to any

6 Wul d that change your anal ysis 6 conputer, correct?

7 about whether subsequent uses were permnssible 7 A No, because a screen grab

8 or fair? 8 automatically downloads to the screen -- to the

9 A No. 9 conputer to which the screen that is grabbed is
10 Q Wy ? 10  connect ed.

11 A Because he woul d have granted 11 Q No, | nean, | could take a -- |
12 those pernissions in those cases, and woul d 12 could pull out ny iPhone right now as we sit
13 have not granted that permission in the case of 13  here, put something there, press a button, and
14 M. Prince. 14 | would have a screen shot.
15 Q But you are not a | awyer, 15 | could then save it on ny
16 correct? 16 phone. | wouldn't have to do anything with a
17 A | amnot a lawyer. 17 conputer, would |?
18 Q And you don't know the act ual 18 A I"'musing conputer in the broad
19 contours of licensing |aw, do you? 19 sense. Your cell phoneis, in fact, sir, a
20 A Not as a | awyer would, no, sir. 20 conputer.
21 Q I'n paragraph 38 you say, 21 Q | see. So when you say
22 "M. Prince, via a hack, added his own 22 conputer, you mean conputer or nobile device or
23  self-described gobbl edygook. " 23 sone other device?
24 Wat do you nean by a hack? 24 A R ght.
25 A It"s ny understanding fromthe 25 Q I'n paragraph 40 you say,
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Page 198 Page 200
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2 "Plaintiffs' works are the donmnant images in 2 for themnight be the text?
3 the Prince work." 3 MS. PELES. (bjection to form
4 How di d you nake that judgnent? 4 A It's possible.
5 A In terns of the visual power of 5 Q But your opinionis really
6 those images, their placenent and their scale. 6 linted to what is the doninant inage, not what
7 Q Based on your experience as an 7 is the domnant feature of the paintings,
8 expert? 8 correct?
9 A Yes. 9 A Correct.
10 Q In terns of an average consurer, 10 Q I'n paragraph 40 you tal k about
11 do you concede that an average consuner, 11 the Twitter conpendi um
12 particularly an Instagramuser, mght ook at 12 MR BALLON Do we have that?
13 that sane image and mght instead focus on the 13 Q V¢ will provide it as an
14  comments nore than the inmage? 14 exhibit, see if we are talking about the sane
15 A Vel 1, that they might focus on 15 thing.
16 the comments, that would not nake the comments 16 A Um hum
17  the dom nant visual conponent. 17 MR BALLON Al right, so we
18 Q Wl |, taking themas an 18 will mark this as 215.
19 observer, perhaps for those people that woul d 19 (The above described docunment was
20 be the domnant factor, maybe their eyes are 20 marked Exhibit 215 for identification, as
21 nore attracted to the comments than the inage; 21 of this date.)
22 possibility? 22 Q And this, | believe, is what you
23 A Possibility. But those 23 mean, at least with respect to the image for
24 comments -- but the question of whether those 24  the Twitter conpendium is that correct?
25 comments constitute an image, even though they 25 A Yes.

Page 199 Page 201
1 ALLAN CCLEMAN 1 ALLAN COLEMAN
2 areincluded in a painting, in the eye of the 2 Q Al right.
3 average person, or whether they constitute 3 A And that termis not mne, that
4 text, | think is an open question. 4 termcane in the docunents that | -- Twitter
5 | woul d suggest that they 5 conpendi um care.
6 constitute text in the eye of the average 6 Q So, it's ternminol ogy from your
7 reasonabl e observer, and that the imnmage 7 lawers?
8 constitutes, the inage by MNatt or G aham 8 A Yes.
9 constitutes the actual inage in each piece. 9 Q But at least in your report you
10 Q Ckay, fair. 10 call it the Twitter conpendi un?
11 So your opinion woul d be that 11 A R ght.
12 they are the doninant inage, but not 12 Q Now, in here, you have an inage
13  necessarily the domnant feature of the 13 onthe left. Wat is that inage of ?
14 paintings, depending on who the observer is? 14 A It appears to be a man hol ding
15 A R ght. 15 the back of a skirt of a wonan; that's ny
16 Q And you are 74 years old. In 16 guess.
17 terns of Instagramusers, do you have an 17 Q Is it a cartoon or a photograph?
18 opinion about whether Instagramusers tend to 18 A | amreasonably sure it's a
19  be younger people or ol der peopl e? 19  phot ogr aph.
20 A | woul d inagine they are nostly 20 Q Phot ograph, okay. Is it out of
21 younger peopl e. 21 focus?
22 Q Most |y younger peopl e. 22 A It is.
23 So, at least with respect to 23 Q Is it blurred?
24 users of social media, you do concede that when 24 A Yes, it is.
25 they view the paintings, the domnant feature 25 Q Do you think that's intentional ?
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Page 202 Page 204
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2 A On the part of the photographer? 2 A Yes.
3 Q Veéll, on the part of whoever 3 Q | amgoing to show you a version
4 created this conpendi um 4  fromyour |awyers' Conplaint, this is docunent
5 A | have no way of know ng. 5 30-7, page 2 of 2, Exhibit Gfromthe Cravath
6 Q And then the photograph on the 6 Conplaint inthis lawsuit.
7 right, what is that? 7 And this is that inage included
8 A That appears to be Rastafarian 8 inthe Twitter post fromM. Prince. | would
9 snoking a pipe. 9 like to ask you to look at that.
10 Q Now, are you sure that it's -- 10 Have you seen that before?
11 are you sure what it is? 11 MS. PELES: This is the Conplaint
12 A No. 12 in the Gaham case?
13 Q So it could be sonme other work? 13 MR BALLON  Yes.
14 A Wit a mnute, am| sure? 14 A Yes, | believe it is.
15 Q Are you sure thisis a 15 Q There is sone text there. Wuld
16 Rastafarian snoking a pipe? 16 you call that a caption?
17 A No. 17 A I would think of it as a
18 Q You have opined here that, first 18 caption, although | amaware froma Twitter
19 of all, you ve said, "In his derivations, 19 standpoint it's called a comment.
20 M. Prince has appropriated the entirety of 20 Q Now, in there M. Prince says,
21 both Paintiffs' works in the Twitter 21 "I did not take, nake, create this nontage."
22 conpendi um" 22 Do you see that?
23 Now - - 23 A | do see that.
24 A No, that's not what | said. 24 Q So, based on the caption, is it
25 Q Ckay. So what did you say? 25 still your opinion that this imge was created
Page 203 Page 205

1 ALLAN COLEMAN 1 ALLAN COLEMAN
2 Maybe | amnisreading it. 2 by M. Prince?
3 A That actually should read as 3 A | actually don't have an opi ni on
4 follows: "In his derivations of the Instagram 4 onthat. | assume that it was, because he
5 posts, M. Prince has appropriated the entirety 5 posted it, and | believe nade a painting of it;
6 of both Paintiffs' works; inthe Twitter 6 although I could be wong about it.
7 conpendi um he has appropriated the cropped 7 Q | mean, you are aware that many
8 central section of the G aham photograph," et 8 of the posts that appear on Twitter are sinply
9 cetera 9 repostings of things that other people have
10 Q | see. Sothat's a typo there, 10 posted, correct?
11 there is a comma, but you believe it shoul d be 11 A Yes.
12 a senicol on? 12 Q So why is it you assune that
13 A Yes. 13 this inmage, where M. Prince expressly says, "I
14 Q So then your opinion with 14 did not take, nmake, create this nontage," is an
15 respect to the Twitter conpendiumis that 15 inage that he made?
16 Prince has appropriated the cropped central 16 A I coul d be wong.
17 section of the G aham photo? 17 Q Al right.
18 A R ght. 18 Now, with respect to this image,
19 Q First of all, what is the basis 19 how do you know that the inage on the right
20 for your belief that this conpendi umwas 20 side is taken fromthe G aham photograph as
21 created by M. Prince? 21 opposed to fromone of mllions of other
22 A It was submitted as one of 22 phot ographs of Rastafarians?
23 the -- submtted as one of the, | believe, as 23 A | have seen the G aham
24 one of the docurents in the case. 24 photograph, and even out of focus, it's
25 Q You nean by your |awyers? 25 unnistakably fromthat phot ograph.
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Page 206 Page 208
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2 Q So you recogni ze that? 2 Q Are you famliar with Barbara
3 A Yes. 3  Sussnman?
4 Q Now, in this particular you can 4 A Not of f hand.
5 see a nontage or collage, a couple of inages 5 Q Al right. Sothenin 41, you
6 out of focus. 6 say, "M. Véllace and others clai mthat
7 Is it your viewthat this woul d 7 M. Prince sufficiently transformed the
8 be transfornative? 8 photographs in question via changes in scal e,
9 A Not necessarily, no. 9 nedium et cetera.
10 Q Wy ? 10 "l consider this argunment
11 A Because the sinple fact of 11  specious."
12 conbining two i nages does not transform 12 Wiy ?
13 automatically either inage. 13 A Because while | cannot determ ne
14 Q It doesn't autonmatically, but it 14 the exact extent, if any, to which Plaintiffs'
15 coul d, conbining two i mages, especially when 15 works have been cropped around their edges, in
16 they are out of focus, that could be a fair use 16 the process of posting themto Instagram it is
17  under copyright law, could it not? 17 clear to ne that this cropping is mninal.
18 A It could be considered 18 Further, it is apparent that any
19 transformative. | don't know whether it woul d 19  such cropping occurred during original posting
20 be transformative enough to constitute fair 20 of these images by whi chever |nstagram
21 use. 21 subscribers put themon-line.
22 I"'mnot a lawer, | can't opine 22 M. Prince has screen grabbed,
23 on that. 23 deliberately captured the entirety of those
24 Q So you don't have an opinion 24 posts, including the substantial borders that
25 about whether this is transformative or not? 25 the Instagram posting process autonatically
Page 207 Page 209
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2 A No. 2 places around posted i nages.
3 M5, PELES. (bjection to form 3 | detect no other alteration of
4 MR BALLCN Wat was the 4 Paintiffs' works thensel ves as they appeared
5 obj ection, counsel ? 5 in those Instagram posts.
6 MB. PELES. That's not what he 6 Q So the basis for that opinionis
7 said. You are mischaracterizing what he 7 what's witten here in 41?
8 testified to. 8 Because the question was why you
9 MR BALLCN | didn't nmake any 9 considered this specious, and you're reading to
10 characterization. In asking questions 10 ne --
11 of a witness, of an adverse witness, | 11 A I"mreading to you ny
12 amal | owed to ask questions in that 12 explanation of why | consider it specious.
13 form 13 Q So, just to save time, you
14 That's fine, you can preserve that |14 consider it specious for the reasons witten in
15 objection for a later tine. 15 paragraph 41?
16 Q Al right, now, did you read the 16 A Yes, that's correct.
17 report of M. Sussman? 17 Q Ckay, all right.
18 A Refresh ny menory of who she is. 18 Now, in 41 you say, "It is
19 Q She' s another expert retained by 19 apparent that any such cropping occurred during
20 Cavath in this case in support of the 20 the original posting of these inmages by which
21 Defendants -- | nean the Plaintiffs. 21 Instagramsubscribers put themon-line."
22 A | don't believe that I did. 22 Wiat's the basis for your
23 MB. PELES: | can represent that 23 know edge about the cropping process when
24 he did not read any of the reports by 24 images are upl oaded to Instagran?
25 any of our other experts. 25 A I have wat ched peopl e post
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Page 210 Page 212
1 ALLAN CCLEVAN 1 ALLAN COLEMAN
2 photographs to Instagram 2 occurred during the original posting of these
3 Q Have you ever had that yourself, 3 inages by whichever |nstagram subscriber put
4 where you posted a photo and it was cropped? 4 themon-line, is there?
5 A Basi cal |y I nstagramdrops the 5 A Only toindicate that it wasn't
6 pictures into a-- and the picture you upl oad 6 done by M. Prince hinself.
7 into atenplate. 7 Q Again, | want to understand the
8 And, depending on the 8 significance of that, because you know for
9 proportions of your photograph, |nstagram 9 centuries artists have had assistants, other
10 conforns the proportions to its tenplate. 10 peopl e have hel ped themwith their art,
11 Q Do you consider this somehow 11 correct?
12  relevant to whether the use of these images is 12 A R ght.
13 afair use? 13 Q M chel angel o created the Sistine
14 A It's relevant in the sense that 14  Chapel, and a nunber of other peopl e who hel ped
15 radical cropping, for exanple, to create what, 15 himat his direction, he indicated what to
16 as | saidearlier, wecall it detail in 16 paint.
17 historical and art publication |anguage, that 17 A R ght.
18 act of radical cropping suggests a decision to 18 Q You are fanmliar with that, are
19 use only a portion of the inage and only a 19 you not?
20 relevant portion of the inage. 20 A Yes, | am
21 Wier eas nmoderate cropping of an 21 Q So, woul d there be a difference
22 inmage around the edge does not suggest that one 22 between, let's say, M. Prince asking one of
23 istrying in any significant way to transform 23 the peopl e who work in his art studio to take a
24 the work. 24 scissors and crop a photo or whether the
25 Q So in your viewthereis a 25 cropping occurs autonatically by conputer?
Page 211 Page 213
1 ALLAN CCLEMAN 1 ALLAN COLEMAN
2 difference between cropping and radi cal 2 A There woul d be a difference
3 cropping? 3 between those -- there wouldn't be a difference
4 A | would say so, yes, or to put 4  Dbetween M. Prince doing it hinself and
5 it nore -- the selection of a detail. 5 M. Prince instructing his assistant to doit.
6 Q But is there any rel evance to 6 Q And what is the difference, in
7 your opinion on fair use of the fact that -- 7 your view?
8 that the cropping occurred during the original 8 A The difference is that one is a
9 posting, as opposed to sone other way, for 9 nechani cal and automatic procedure for resizing
10 exanple, taking a scissors and just cutting of f 10 a photograph to fit a given tenplate, and the
11  the top? 11 other is a conscious creative or communicative
12 A Vll, if M. Prince had chosen 12 decision.
13 to exhibit or include in his work a detail of 13 Q Vel |, whether the cropping is
14  the work of M. Gahamor M. MNatt, that 14  done by a conputer or done by a pair of
15 would to ne signify that he was abiding by what 15 scissors, isn't it ultimately the artist who
16 | understand to know the restrictions of the 16  chooses what inmage to include?
17 fair use exception. 17 A Yes, but | don't understand the
18 Q So, what you consider to be 18 relevance of that point.
19 naterial is that -- that the cropping was not 19 Q M. Prince coul d have chosen to
20 radical enough? 20 use an uncropped version of these photos,
21 A Yes, and did not affect the 21 correct?
22 actual content of the inages. 22 A No, because | nstagram has
23 Q Ckay, | understand your opi nion. 23 tenplates that automatically conform upl oaded
24 But there is no particul ar 24 images to their dinensions.
25 significance to the fact that the cropping 25 Q Ckay, but these inages existed
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Page 214 Page 216
1 ALLAN COLEMAN 1 ALLAN COLEMAN
2 elsewhere. M. Gahamupl oaded the images to 2 MS. PELES. Yes, that would be
3 his own website and to Facebook and Twitter, 3 great.
4 correct? 4 THE VI DECGRAPHER  Here now nar ks
5 A Correct. 5 the end of video file nunber 3. The
6 Q And the MNatt inages existed in 6 tineis 3:34 ppm V¢ are now off the
7 places other than Instagram correct? 7 record.
8 A Correct. 8 (At this point in the proceedi ngs
9 Q So, based on your assunptions, 9 there was a recess, after which the
10 M. Prince, or for that matter any artist, 10 deposi tion continued as fol | ows:)
11  could have chosen to use an uncropped version 11 MS. PELES: Here now marks the
12 or could have chosen to use the cropped 12 begi nning of video file nunber 4. The
13 version, correct? 13 timneis 409 ppm V¢ are back on the
14 A If he had access to the 14 record.
15 uncropped version, absolutely, yes. 15 Q M. Colenman, do you know Nate
16 Q So, assuning that those inages 16 Harrison?
17 were available on the internet at that tine, 17 A No.
18 which | have a good faith belief | can prove at 18 Q Do you know who Nate Harrison
19 trial, he coul d have used the uncropped version 19 is?
20 or the cropped version, correct? 20 A Not to the best of ny
21 A He coul d have upl oaded an 21 recol | ection.
22 uncropped version or a cropped version to 22 Q Do you know June Besek? June
23 Instagram but Instagramwoul d once agai n have 23 Besek?
24 conforned what ever version he upl oaded to its 24 A Not to -- again, | don't think
25 tenpl ates. 25  so.

Page 215 Page 217
1 ALLAN COLEMAN 1 ALLAN COLEMAN
2 Q Rght. But he coul d have used 2 Q M chel I e Bogre?
3 an uncropped version -- he could have digitally 3 A I know the nane, but | don't
4 altered, he could have used the |nstagramfrane 4 know-- | don't placeit.
5 and superinposed an uncropped version of this 5 Q Any Wi t aker ?
6 photo, couldn't he? 6 A Not to the best of ny know edge.
7 A Presunabl y. 7 Q I would Iike to show you what
8 Q Pretty easy thing to do, isn't 8 has been narked as Exhibit 216 and ask you if
9 it? 9 you recognize this as a blog post that you
10 A | woul d think so. 10 created about a series.
11 Q So there was sone sel ection that 11 MS. PELES: | think we al ready
12 went into this process? 12 have a 216, the conpendi um
13 A | don't know that. 13 MR BALLON V¢ can call it 217
14 Q But you don't know that there 14 or 216 B, 216 C Let me take that back,
15 wasn't any? 15 we wll nake it 217.
16 A No. 16 And 217 | ooks exactly like the one
17 Q Now, in paragraph 42 -- 17 | just gave you. Here is 217.
18 MB. PELES. |If you are noving on 18 (The above described docunment was
19 to a new section, can we just take a 19 marked Exhibit 217 for identification, as
20 qui ck break? 20 of this date.)
21 MR BALLCN Ckay. | can 21 Q Coul d you tell me, please, if
22 continue asking questions fromthe 22 you recogni ze this as a blog post that you had
23 prior -- no, |'mjust kidding. 23 posted in or around March of 2015?
24 Let's take a break. About ten 24 A Yes.
25 m nut es? 25 Q And this concerns an exhibit by
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Page 218 Page 220
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2 John Ml kovi ch where certain photographs were 2 A Yes.
3 restaged, does it not? 3 Q Do you agree that intent can be
4 A The phot ographer is not John 4 used to negate an inference of fair use?
5 Ml kovi ch, but John Mal kovich is the subject of 5 A No.
6 the phot ographs. 6 Q Wat was your observation there
7 Q R ght, okay. So the 7 when you said that you don't -- that you didn't
8 phot ographer is who? 8 think that the work could be viewed as parody?
9 A The phot ographer is M. Mller. 9 A Because the work does not really
10 Q Sandro Mller? 10 exhibit any parodic aspects, it sinply tries as
11 A Sandro Mller, yes. 11 best as possible to replicate every detail of
12 Q So, for exanple, as you can see 12 the original work.
13 onthe first page of this exhibit, thereis a 13 Q But in support of that al so you
14 picture on the bottomleft, Dorothea Lange, 14 note that the photographer didn't cite parody
15 Mgrant Mt her? 15 as the intention, correct?
16 A R ght. 16 A R ght.
17 Q And then the restaging of that 17 Q And so you feel that bolsters
18 you can see on the right in the mddle part, 18 the viewthat it couldn't be characterized as a
19 correct? 19 fair use parody?
20 A Correct. 20 A Correct.
21 Q In this post you opined that 21 Q Now, earlier today you said, in
22 this use was not fair use, is that correct? 22 connection with Prince, that you felt that his
23 A No. 23 stated intention was not relevant to whet her
24 Q Wat did you opi ne? 24  the uses in this case were transformative or a
25 A | opined that this use was in 25 fair use, correct?

Page 219 Page 221
1 ALLAN CCLEMAN 1 ALLAN COLEMAN
2 fact -- was in fact fair use, because the 2 A R ght.
3 Dorothea Lange photograph is in the public 3 Q So howis it that intent can be
4 donain. 4 used to negate an inference of fair use --
5 Q | see, okay. So | -- 5 well, or isit your viewthat intent can be
6 A So it was a very precise 6 used to negate an inference of fair use, but
7 distinction that | nade. 7 not to support an inference of fair use?
8 Q But if the Dorothea Lange photo 8 A It is ny understanding that the
9 was not in the public domain, you woul d view 9 courts will consider intent in that regard.
10 this use as not being fair use? 10 Q So, it's your understanding that
11 A | would viewthis as potentially 11 courts will consider intent to negate a finding
12 not being fair use. 12 of fair use?
13 Q Potentially not being fair use. 13 A Q affirm
14 There is a comment | want to 14 Q Q affirm | see.
15 draw your attention to on page 2 at the bottom 15 But in your opinion, you said
16 Soneone named Col | een Thor nt on 16 you hadn't considered Prince's intent --
17 posted a comrent suggesting that maybe this 17 A R ght.
18 coul d be parody. 18 Q -- in deternmning that this was
19 And you responded at 1:12 p.m 19 not a fair use here?
20 on March 9, "Because MIler clains repeated y 20 A Rght, | don't use intent as a
21 to have hormage and respect as his notivation 21 qualifier inny critical work.
22 for this series, | don't see how he could claim |22 Q | see, | see.
23 parody as his intent, even if you or others or 23 A | deal with the finished work
24 the court read the pieces as parodic." 24  itself as de facto a statenent of intent.
25 Do you see that? 25 Q | see. So courts will look at

Epi g Court Reporting Sol utions - New York

1- 800- 325- 3376

www. deposi ti on. com



http://www.deposition.com



CONFI DENTI AL

ALLAN D. COLEMAN -

07/ 12/ 2018 Pages 222..225

Page 222 Page 224
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2 intent, but you don't feel intent is relevant, 2 But if it was intended to have
3 at least for your opinion here? 3 neaning to peopl e who understood it, woul d that
4 A R ght. 4 change your view?
5 Q Al right. Sol would like to 5 A Peopl e who understood it other
6 ask you to go back to your report, and let's 6 than M. Prince hinself?
7 focus this time on paragraph 42. 7 Q Yes.
8 A That's where we were. 8 A It would still appear to ne as
9 Q Wl 1, | noved to 42, and your 9  gobbl edygook.
10 lawyer quite reasonably suggested that if we -- 10 Q Vel |, okay. So what if
11 A You noved to 43, and ny | awyer 11 M. Prince -- do you speak Arabic?
12 suggested we stop at 42. 12 A No.
13 Q & will go back to 42. 13 Q So what if M. Prince wote out
14 A I'mfinewithit. |'mtryingto 14  several sentences in Arabic and they appeared
15 keep things straight for the record. 15 to you to be meani ngl ess because you don't read
16 Q Yes, yes, | agree. 16 Arabic.
17 Al right, so in paragraph 42 17 Does that necessarily mean that
18 you talk about, you say M. Prince -- you said 18 because you don't read Arabic that what he
19 that the comrent conprises nothing nore than 19 wote was inconprehensi bl e prose inherently as
20 what M. Prince acknow edges is gobbl edygook. 20 such and not conmenting on the work?
21 Do you see that? 21 A No, | don't assune that Arabic
22 A Yes, | see that. 22 is neaningless, so |I'mchallenging the question
23 Q Now, what do you under stand 23 or questioning the question.
24 gobbl edygook to mean? 24 You're asking me to say that |
25 A | understand it to mean 25 would take Arabic to be meaningless. | don't
Page 223 Page 225
1 ALLAN CCLEMAN 1 ALLAN COLEMAN
2 nonsense, basically, babble. 2 take Arabic to be meaningless. It is sinply a
3 Q Do you know whet her that's the 3 language | don't speak or read.
4 intent that M. Prince has for the term 4 Q Certainly. Soif he were
5 gobbl edygook? 5 witingin acertain style that mght be
6 A No. 6 understandable to, for exanple, to social nedia
7 Q So at his deposition, M. Prince 7 users, but it nonetheless didn't nmean anyt hing
8 explained what he neans by the term 8 to you, would you still call it
9 gobbl edygook. 9 inconprehensibl e prose because it doesn't have
10 | amguessing you didn't -- you 10 neaning to you, even if it does have neaning to
11  weren't provided with that infornation? 11  other peopl e?
12 A No, | didn't receive the 12 A Certainly in that sense, in that
13  deposition. 13 condition, that situation, | would qualify it
14 Q Now, if | were totell you to 14 as neaningl ess to ne.
15 assunme that in this context M. Prince uses the 15 Q Al right, but sinply because it
16 termgobbl edygook to nean sonet hing other than 16 it's nmeaningless to you doesn't mean that it
17 gibberish, if it has some specific defined 17 woul d necessarily be neaningless to a
18 neaning, woul d that inpact your opinion here in 18 reasonabl e observer if the reasonabl e observer
19  paragraph 42? 19  understood what the prose neant?
20 A No, because the prose itself 20 A Tr ue.
21 qualifies in ny opinion as gobbl edygook, 21 Q Ckay, that's fair enough.
22 whether M. Prince considers it such or not. 22 Are you a fan of rock nusic?
23 Q Wl |, | understand that to you, 23 A Sone of it.
24 based on your experience, it doesn't mean 24 Q Sone of it?
25 anything to you, perhaps. 25 A Yes.
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Page 226 Page 228
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2 Q Have you heard of the group 2 Qaham-- well, let's start with the Portrait
3 Sonic Youth? 3 of Rastajay92, which includes a photographic
4 A | have heard of it, yes. 4 element fromthe G aham photo.
5 Q Are you famliar with any of 5 You earlier testified that it
6 their songs? 6 was your understanding that M. Prince
7 A Not particularly, no. 7 selected -- used certain hacks to pick and
8 Q So, for exanple, the text in the 8 choose to include or exclude certain comrents,
9 MNMNatt painting, if | told you that the text in 9 correct?
10 the McNatt painting included sone lyrics froma 10 A Correct.
11  Sonic Youth song, would that change your 11 Q So he was abl e to excl ude those
12 opinion it was inconprehensibl e prose? 12 comments that he didn't want to include for
13 A | would sinply say it was 13 whatever reason, correct?
14 inconprehensible to me. | didn't recognize 14 A Correct.
15 that reference. 15 Q And then he took a screen shot,
16 Q But a reasonabl e observer who is 16 which was essentially an edited sel ection of
17 fanmliar with Sonic Youth, to such a person the 17 comments, including his own, correct?
18 prose woul d have neaning, wouldn't it? 18 A As | understand.
19 A Presunabl y. 19 Q Soisn't it true, then, at |east
20 Q And it would relate to the photo 20 wth respect to that painting, that M. Prince
21 of KimGrdon, who was a nenber of that band, 21 didn't appropriate the whole, and not separate
22 wouldn't it? 22 elenents, he appropriated separate el enents, he
23 A Yes, in that case it would, yes. 23 picked and chose certain comments and incl uded
24 Q And did you know that she was a 24  his own, correct?
25 nenber of Sonic Youth before today? 25 A I woul d say he appropriated the
Page 227 Page 229
1 ALLAN COLEMAN 1 ALLAN COLEMAN
2 A No. 2 entirety of it, which included el enents that he
3 Q I'n paragraph 43 you tal k about 3 had added, an element at |east that he had
4 image-text works, and you say, "As a critic, | 4 added toit.
5 find this distinction significant, because the 5 Q But you earlier acknow edged
6 Instagramposts thensel ves constitute what | 6 that he had excluded certain comments, correct?
7 refer to as image-text works." 7 A As | understand it, yes.
8 Wat do you nean by inage-t ext 8 Q And you earlier also
9 works? 9 acknow edged that you never |ooked at the
10 A Any work of art that conbines 10 original Instagrampost on the internet, so you
11 visual imagery and textual naterial. 11 don't really know what was excl uded, correct?
12 Q And is it fair to say that the 12 A Correct.
13  Prince paintings at issue in this case then are 13 Q So, but as you sit here today,
14 image-text works, by that definition? 14 when you say he appropriated the whol e, that
15 A Yes. 15 reallyisn't correct, isit, he appropriated
16 Infact it's not only fair to 16 sone comments, not the entire posting?
17 say, | sayit. 17 A I was not asked to reviewthe
18 Q Even nore fair. 18 entire posting, | was asked to review the
19 Al right. Now why do you say 19 posting as it appears in the Instagram pi eces
20 that M. Prince appropriated the coments at 20 by M. Prince.
21 the end of paragraph 43? 21 Q But knowi ng, as you now know
22 A | don't say he appropriated the 22 that M. Prince selected certain posts and
23 comments, | say he appropriated the entire 23 excluded others, the process that you referred
24 Instagrampost, posts. 24 to as hacking, you now acknow edge, don't you,
25 Q Véll, let's start with the 25 that when you say he appropriated the whol e,
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Page 230 Page 232
1 ALLAN CCLEVAN 1 ALLAN COLEMAN
2 that's not true with respect to Portrait of 2 include every single comrent, he only included
3 Rastajay92? 3 the ones he thought, for whatever reason, he
4 A W, you can't really 4 only included the ones he wanted to include?
5 appropriate your own nmaterial. 5 A But every single comment was
6 Q I mfocusing on the whol e, as 6 not -- is not present inthe -- in the works
7 opposed to you said he appropriated the whol e, 7  thensel ves.
8 not just separate el enents. 8 Q But you say he appropriated the
9 But you yoursel f acknow edge 9 whole. |If he appropriated the whole, then
10 that using what you called a hack, he excl uded 10 there woul d have been sone nunber of comments,
11 certain coments and included -- he picked and 11 40, 507
12 chose which comments to include. 12 A No, after he deleted themthere
13 So as you sit here today, you 13  were not, and then what was | eft after he
14 have to acknow edge that when you say he 14 deleted themwas the whol e, of which he nade a
15 appropriated the whole, that wouldn't be 15 screen grab.
16 accurate, correct? 16 Q | see. So when you say he
17 A He appropriated the entirety of 17 appropriated the whol e, you don't nean he
18 what was on the screen when he nade the screen 18 appropriated the whol e Instagram--
19 grab, which included sonething that he had 19 A Streamor thread.
20 added in the comwents section. 20 Q He didn't appropriate the whole
21 Q R ght, but before taking that 21 stream you just nean once he nade certain
22 rephotograph of what was on the screen, using 22 selections of what to include and what to
23 this hack, he deleted and elimnated certain 23  exclude, once he was satisfied with the final
24 comments, correct? 24 product, at that point he took a screen shot of
25 A That's irrelevant to ne as a 25 that?
Page 231 Page 233

1 ALLAN CCLEMAN 1 ALLAN COLEMAN
2 critic. Wat's not inawork is not rel evant 2 A R ght; exactly.
3 tone 3 Q Ckay, | understand now
4 Q | understand your view 4 So, at the end of paragraph 44
5 Again, I'mjust trying to get 5 you say, "Qne nust address M. Prince's use of
6 back to where you say he appropriated the whol e 6 the images in assessing the purported y
7 and not just separate el enents, because you 7 transformative aspect of his derivative work."
8 have now acknow edged that he appropriated sone 8 And actually -- never nmind, |
9 but not all the conments, correct? 9 think we have gone over that.
10 A |'mnot sure what you're 10 Al right, let's goonto 45. |
11 referring to as the whol e. 11 think we covered that as well.
12 You seemto be referring to sone 12 I'n paragraph 49 you refer to
13 version of the Instagramposts that existed 13 M. Prince's disrespect for M. G ahamand
14 prior to his making the screen grab. 14 M. MNatt as fellowartists.
15 Q Yes, right, the whole, exactly, 15 Wat is the basis for that
16 the whole Instagrampost with all of the 16 conclusion? Is it just the fact that the
17 comments as they existed on the internet. 17 photos appear in the paintings, as you had
18 That's not what he printed. 18 testified to earlier, or is there any other
19 There was sone creative process involving the 19 basis for believing that he disrespects
20 selection and exclusion of particular comrents. 20 M. Gahamand M. MNatt?
21 So when you say M. Prince 21 A Vel 1, | believe that the taking,
22 appropriated the whole and not just separate 22 the appropriating and use of soneone el se's
23 elenents, what |'masking is as you sit here 23 work wi thout acknow edgnent and permission is a
24 today, you now recognize, don't you, that this 24 fundanmental sign of disrespect to any maker of
25 statement is not correct, because he did not 25 intellectual property.
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Page 234 Page 236
1 ALLAN CCLEVAN 1 ALLAN COLEMAN
2 Q Now, is that true even if 2 the images and not on the comments.
3 M. Prince didn't knowwho M. G ahamand 3 Q | see, okay.
4 M. MNatt were? 4 Are you famliar with the
5 A Yes. 5 phot ographer Manny Garci a?
6 Q And so with respect to the 6 A No.
7 MNatt photo, which M. Prince has testified he 7 Q Are you famliar with the Hope
8 understood was a photo that belonged to Kim 8 work of art by Shepard Ferry depicting
9 ordon, assuning for these purposes that 9 President Chama?
10 M. Prince, in fact, assumed that the McNatt 10 A Yes.
11  photo bel onged to Kim Gordon and not 11 Q And do you know who the
12 M. MNatt, do you still believe that 12 phot ographer was whose AP phot ograph was used
13 M. Prince using that photo in sone fashion in 13 as the basis for that Shepard Ferry work?
14  his painting constitutes disrespect for 14 A | do know, and | have witten
15 M. MNatt? 15 about it, and I have forgotten his nane.
16 A | believe it's incunbent on any 16 Q Could it be Manny Garcia?
17 maker of intellectual property, whether a 17 A Yes.
18 scholar or an artist, to discover the sources 18 Q And had you heard of Manny
19 and acknow edge the sources of the naterial 19 Garcia before this lawsuit arose wth Shepard
20 that one uses and to give credit where credit 20 Ferry?
21  is due. 21 A I had seen the by-line on some
22 Q And what if M. Prince thought 22 published photos, because as a critic of
23 that the photo was owned by Kim Grdon, to whom |23 photography, | tend to read by-lines, which
24 he did give credit, would that constitute 24 nost people don't, but only as a by-line.
25  disrespect? 25 Q So it wasn't a nane that neant
Page 235 Page 237
1 ALLAN CCLEMAN 1 ALLAN COLEMAN
2 A It would certainly constitute 2 mch to you before that?
3 extrenme |aziness, because it's very rare that 3 A No, it wasn't.
4 the subject of a photograph owns the rights to 4 Q But | bet you know an awful | ot
5 a photograph, and has the licensing rights. 5 nore about his work today, don't you?
6 It happens, but it's reasonably 6 A Not a lot, no.
7 rare. |It's usually the photographer who owns 7 Q But certainly nore than you used
8 those rights. 8 to?
9 Q Now, the comrents in the 9 A Sone.
10 untitled portrait of KimGordon by R chard 10 Q Sone. So in that instance the
11  Prince, are those comments by |nstagram users 11 fact that Shepard Ferry had used this photo
12 or by M. Prince, do you know? 12 actual |y enhanced the public's awareness of
13 A It's ny understanding that one 13  Mnny Garcia, didit not?
14 of themis by one of the Instagramusers and 14 A I wouldn't really know about the
15 one of themis by M. Prince. 15 public's anareness. It raised ny awareness of
16 Q For the MNatt -- for the Kkm 16 his work to sonme extent, but very nodestly. It
17  Gordon painting? 17 didn't --
18 A That's ny under st andi ng. 18 Ckay, fair enough.
19 Q Now, would it make a difference 19 MR BALLON Wy don't we take a
20 if all of the comments -- would it make a 20 five mnute break at this point.
21 difference to your analysis if all of the 21 THE WTNESS:  Ckay.
22 comments were witten by M. Prince? 22 THE VIDECGRAPHER ~ One nonent ,
23 A No. 23 pl ease.
24 Q And why is that? 24 The time is 4:34 p.m ¥ are now
25 A Because ny anal ysis is based on 25 of f the record.
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Page 238 Page 240

1 ALLAN COLEMAN 1 ALLAN CCLEMAN

2 (At this point in the proceedi ngs 2 portions of books that we weren't aware of ?

3 there was a recess, after which the 3 A No, it includes listings of

4 deposi tion continued as fol |l ows:) 4 books of mine and books by others in which

5 THE VIDECGRAPHER  The tine is 5 essays of mine appear, periodicals wth which

6 4:39 p.m \¢é are back on the record. 6 1've had long termrel ationships, other

7 Q Ckay, M. Colenan, |ast night 7 periodicals in which | have published, various

8 your lawers sent a new CVto at |east to those 8 teaching -- teaching positions | have held,

9 of us representing M. Prince and Bl um & Poe, 9 awards | have received, et cetera, et cetera.

10 not to counsel for Gagosian, whichis a 10 Q | see, okay, perfect.

11 curriculumyvitae updated January 2018. 11 MR BALLON So again, we weren't

12 I"'mgoing to nark it as Exhibit 12 able to do any due diligence on that in

13 222 and ask you if you can please -- we are 13 terns of reviewng these materials.

14 going to mark it again as 222 and ask you if 14 | don't know that that woul d be

15 you can confirmthat is the new CV that was 15 material, but because we didn't have a

16 produced today, correct? 16 chance before today, what |'mgoing to do

17 (The above described docurment was |17 at this point is suspend the deposition,

18 marked Exhibit 222 for identification, as |18 reserving the right to retake in the event

19 of this date.) 19 there is some new naterial |isted here

20 A Produced by counsel here today. 20 that we consider to be rel evant and woul d

21 The CV has actual ly existed for sone nonths 21 want to ask you questions about.

22 now 22 But subject to that, | would end

23 Q And can you tell ne what is 23 the deposition for today.

24 different about this fromwhat we previously 24 M5. APPLETCN | would join in

25 had recei ved? 25 that reservation, suspension of the
Page 239 Page 241

1 ALLAN COLEMAN 1 ALLAN COLEMAN

2 A As | noticed, all that you were 2 deposition, but | have no questions at

3 sent, and | believe this was an oversight, was 3 this tine.

4 the first page of this CV. 4 THE VI DECGRAPHER  Counsel for

5 And so having noticed that, | 5 the witness?

6 needed to notify counsel that this was only the 6 MS. PELES: | have no questions.

7 first page, and she asked ne to send ny current 7 THE VI DECGRAPHER ~ (he nonent,

8 CQV, whichis this, full CV, whichis this. 8 everyone.

9 Q Ckay. 9 Here now narks the end of video

10 Wll, | appreciate that. | have 10 file nunber 4 and concl udes this

11 not seen anything today that | have questions 11 deposi tion today.

12 about, but obviously not receiving it until 12 The tinme is 443 p.m V¢ are now

13 today, we weren't able to do any due diligence 13 off the record.

14  or look up any articles that mght have been 14

15 listed here that weren't on our -- 15

16 A There actual ly aren't any 16

17 articles listed there. There are books, and 17

18 books in which | have essays, books by ot hers, 18

19 or nonographs or anthol ogies in which | have 19

20  essays. 20

21 But there is alist of ny 21

22 publications for | think the last ten years or 22

23 so as part of the original report that you did 23

24 receive. 24

25 Q | see. So this new one includes 25
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Page 242 Page 244
1 ALLAN COLEMAN 1 ALLAN COLENAN
2 2 DEPCSI TI ON ERRATA SHEET
3 I, the undersigned, a Certified 3 Case Nanme: GRAHAM v. PRI NCE
Shorthand Reporter of the State of New 4 Nane of Wtness: ALLAN D. COLENVAN
4 York, do hereby certify: 5 Date of Deposition: July 12,
That the foregoing proceedi ngs were 6 2018
5 taken before me at the time and place 7 Reason Codes: 1. To clarify the
herein set forth; that any witnesses in 8 record.
6 the foregoing proceedings, prior to 9 2. To conformto the facts.
testifying, were duly sworn; that a record 10 3. To correct transcription errors.
7 of the proceedi ngs was nmade by ne using 11 Page Li ne Reason
machi ne shorthand which was thereafter From to
8 transcri bed under ny direction; 12 Page Li ne Reason
That the foregoing transcript is a From to
9 true record of the testinony given. 13 Page Li ne Reason
Further, that if the foregoing From to
10 pertains to the original transcript of a 14 Page Li ne Reason
deposition in a federal case before From to
11 conpl etion of the proceedings, review of 15  Page Li ne Reason
the transcript [ ] was [x ] was not From to
12 request ed. 16 Page Li ne Reason
From to
13 I further certify I am neither 17 Page Li ne Reason
financially interested in the action nor a From to
14 relative or enployee of any attorney or 18 Page Li ne Reason
party to this action. From to
15 IN WTNESS WHEREOF, | have this 19 Page Li ne Reason
dat e subscribed nmy nane. From to
16 - 20 Page Li ne Reason
Dat eg: Y1 8 From to
17 21 Page Li ne Reason
18 - From to
22 Page Li ne Reason
19 St ephen J. More From to
RPR, CRR 23 Page Li ne Reason
20 From to
21 24 Page Li ne Reason
22 From to
23 25 Page Li ne Reason
24 From to
25
Page 243 Page 245
1 ALLAN COLEMAN 1 ALLAN COLENAN
2 DEPCSI TI ON ERRATA SHEET
2 DECLARATI ON UNDER PENALTY OF PERJURY 3 Page Li ne Reason
3 Case Name: GRAHAM v. PRI NCE From to
Lo . 4 Page Li ne Reason
4 Date of Deposition: July 12, From - to
5 2018 5 Page Li ne Reason
From to
6 6 Page Li ne Reason
7 I, ALLAN D. COLEMAN, hereby From : to
7  Page Li ne Reason
8 certify under penalty of perjury under the From to
9 laws of the State of New York that the 8 Page _____ Line _____ Reason
From to
10 foregoing is true and correct. 9 Page Li ne Reason
11 Executed this day of From - to
10 Page Li ne Reason
12 , 2018, at From to
11 Page Li ne Reason
13 From to
14 12 Page Li ne Reason
From to
15 13 Page Li ne Reason
16 From to
14 Page Li ne Reason
17 From to
18 ALLAN D. COLEMAN 15  Page Li ne Reason
From to
19 16 Page Li ne Reason
20 From to
17 Subj ect to the above
21 18 changes, | certify that the transcript is
19 true and correct
22 20 No changes have been
23 21 made. | certify that the transcript is
22 true and correct.
25 24
25 ALLAN D. COLEMAN
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